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INTRODUCTION

This brief is provided in response to the factum of Farallon Capital Management LLC,
Special Situations Investing Group, Inc. and Mount Kellett Capital Management LP
(collectively, the "Required Lenders") filed, provided to the Applicants on Sunday,
October 4, 2009.

Unless otherwise defined herein, capitalized words have the meaning ascribed to them in
the Affidavit of Todd A. Dillabough, dated September 8, 2009 (the "First Dillabough
Affidavit") or the Affidavit of Todd A. Dillabough, dated October 1, 2009 (the "Second
Dillabough Affidavit").

OVERVIEW

The Required Lenders seek to cast this as a restructuring of Canadian companies versus
the restructuring of U.S. companies. The Applicants disagree. This is a global
restructuring designed to enhance the circumstances of all of Trident's stakeholders.

For the Required Lenders to cast arguments along international boundaries disguises their
intention of limiting available resources and impair Trident's ability to restructure for the
benefit of those stakeholders whose economic interests are subsequent to the economic
interests of the Required Lenders.

To summarize, the stakeholders of Trident, as against the primary valued assets residing
in TEC, are as follows:

> Required Lenders
— > | 06 Lenders

—® ¢ 07 Lenders

Trident
f » ) Trade Creditors

—»

Preferred & Common Shareholders

The fact that the directors of Trident are appointed by subsequent interest holders is
hardly surprising. Generally, directors are appointed by the lowest ranking economic
stakeholders of a corporation, the common shareholders.

To suggest that Trident U.S. can no longer serve its primary purpose of serving as a
financing vehicle, as suggested in paragraph 10 of the Required Lenders’ Factum, ignores
the evidence that suggests the Financial Advisor continues in active discussions with
many of Trident's stakeholders (including a DIP proposal put forward by the Required
Lenders). It also ignores the continuing value of property held by Trident US.

o Paragraph 41 of the Second Dillabough Affidavit and Exhibit “B”
to the Affidavit of Richard Voon, dated October 1, 2009.
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Given Trident's various facilities of debt and equity, the cross border issues connecting
the Canadian and U.S. components of Trident, the size of Trident's business enterprise,
and the adverse reactions of the Required Lenders, Trident has a real and material need
for professional advisors. Notwithstanding, Trident has attempted to provide a
reasonable accommodation to the Required Lenders on a number of aspects surrounding
this facility, including professional fees, as set forth in the proposed Amended and
Restated Initial Order attached to the Petitioners materials (“Trident’s Proposed Amended
and Restated Initial Order”).

RESPONDING ARGUMENT

Counsel will address the Required Lenders’ recitation of facts and the accommodations
established in Trident’s Proposed Amended and Restated Initial Order in oral
submissions.

In response to the Required Lenders statements of issues and law, the following issues
arise with respect to this application:

(a) Was an ex parte application, and the relief granted in the Initial Order, appropriate
given the disclosure in the First Dillabough Affidavit?

(b Should the Petitioners be permitted to transfer assets to Trident US?
) Is the restructuring of Trident US Necessary?
(i)  Are the Inter-company Loans and Charges Justified?
(iii)  Are the Charges and Priorities Valid
A. Justification of the Initial Order — the appropriateness of the ex parte order

Section 11(1) of the CCAA gives the court the jurisdiction to grant an initial order
without notice where it sees fit.

11(1) Notwithstanding anything in the Barnkruptcy and Insolvency
Act or the Winding-up Act, where an application is made under this
Act in respect of a company, the court, on the application of any
person interested in the matter, may. subject to this Act, on notice
to_any other person or without notice as it may see fit, make an
order under this section.

° Companies Creditors Arrangement Act, R.S.C. 1985, c. C-36, as
amended, s. 11. [TAB 1]

An ex parte order will be granted where the Applicant has demonstrated the following:

(a) urgency for the application;

4335455 2
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(b) the reason why those against whom relief is sought ex parte are not being given
notice; and

(c) that the applicant has given full and frank disclosure of the material facts.

o Re Encore Developments Ltd., 2009 BCSC 13 at para. 27. [TAB 2]

13. At the initial application, Trident adequately demonstrated urgency and the need for no
notice as follows:

(a) Trident was in a state of insolvency;
(b) the breach of financial covenants on September 30, 2009 was inevitable; and

(©) as discussed in the initial application, Trident was concerned about challenges to
its operatorships under the 1992 CAPL Agreements, which could see Trident
immediately removed from its position as operator, thereby having a material
adverse effect on Trident’s value and jeopardize its ability to successfully
restructure.

14.  The standard of disclosure for an applicant making an ex parte application under the
CCAA must be realistic.

. Re United Used Auto & Truck Parts Ltd. (1999), 12 C.B.R. (4™)
144 at para. 14. [TAB 3]

15.  In Re Phillips Manufacturing Ltd., MacDonald J. found when looking at whether an
alleged fact was material, the court must look at whether the facts alleged to not be
disclosed, when taken all together, would have influenced the decision to grant the ex
parte application in the first place.

. Re Phillips Manufacturing Ltd. (1992) 60 B.C.L.R. (2d) 311
(B.C.S.C.) at para. 18. [TAB 4]

16.  The applicants seek to rely on cases, which cite material and fundamental events of non-
disclosure, all of which are distinguishable on the facts from the case at bar:

(a) Re Encore Developments Ltd.: the debtor had misstated the financials of and the
equity held by the company and the company was not operating and was
effectively shutdown. The court found based on these omitted facts, there was no
urgency for the application.

. Re Encore Developments Ltd. (2009), 52 C.B.R. (5™ 30. [TAB2]

(b) Re Marine Drive Properties Ltd.: the debtor misstated the amount of equity held
by the debtor company in development project and the urgency of the application.
The court held the ex parte order should be set aside.

4335455_2
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o Re Marine Drive Properties Ltd. (2009), 52 C.B.R. (5™ 47. [TAB
3]

(c) Re Hester Creek Estate Winery Ltd.: the debtor misstated the amounts of material
debt obligations, and withheld other debt obligations from the court. The court
held that there was not full and frank disclosure of all the material facts.

o Re Hester Creek Estate Winery Ltd. (2004), 50 C.B.R. (4”’) 73.
[TAB 6]

Trident fully and frankly disclosed all material facts to the court. None of the above
cases are similar or applicable to the case at bar, nor demonstrate grounds for the
dismissal or amendment of the Initial Order.

B. Transferring Assets to Trident US
1. The restructuring of Trident US is necessary

This is a global restructuring and Trident is seeking to restructure its affairs on behalf of
all stakeholders. Each applicant has a role in the Trident Group and houses stakeholders
in this reorganization.

As discussed above, it would be inappropriate to characterize this as a Canadian versus
U.S. restructuring. Creditors should not seek to utilize the CCAA to manoeuvre for
better positioning amongst other stakeholders of the restructuring company.

o Re Pacific National Lease Holding Corp. (1992), 72 B.C.L.R. (2d)
368 (B.C.C.A.). [TAB7]

The limitations suggested by the Required Lenders would significantly prejudice the
2006 and 2007 Lenders, Trade Creditors, and Preferred and Common Shareholders.
Granting the Required Lenders’ proposed form of order would allow them to ring-fence
Trident’s primary assets to their sole benefit and at the detriment of the other creditors
and stakeholders, and Trident as a whole. This would significantly jeopardise the
restructuring of Trident.

2. The Justification of the Inter-Company Loans and Charges

While Trident believes the cases cited in the Required Lenders’ Factum are
distinguishable, the issue appears moot in light of the fact that the Inter-Company Loans
and Charges are largely addressed in Trident’s Amended and Restated Initial Order.

The cash-flows attached to the First Monitor’s Report demonstrate that only $1 million is
transferred to the U.S. Entities in any event.

Trident does note that Re Smurfit Stone Container Inc. did facilitate inter-company
funding in similar circumstances when the Court noted the Monitor was able to review
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and report on all aspects of the requested relief and allowed a Canadian guarantee of the
U.S. facility. The Monitor in the present case has the same capability.

. Re Smurfit-Stone Container Inc. (2009), 50 C.B.R. (Sth) 71. [TAB
8]

3. The Validity and Priority of Charges
(a) The Administrative Charge

As a result of the complex, integrated international structure of Trident, and the proposed
Canadian and United States proceedings, Trident requested an Administrative Charge,
largely in the form of the Alberta Template CCAA Order, to secure the fees and
disbursements of the following professionals involved in this restructuring proceeding:

() Trident’s financial consultants, Rothschild Inc.;

L) Trident’s Canadian and U.S. legal counsel, Fraser Milner Casgrain LLP and Akin
Gump Strauss Hauer & Feld LLP (“Akin Gump”);

© the Monitor in these proceedings; and
(d the Monitor’s Canadian and U.S. legal counsel.

The US based practitioners — Rothschild and Akin Gump — are retained on behalf of all
the Trident entities and allocate fees eighty percent to twenty percent among the
Canadian and U.S. Applicants, respectively.

Trident submits that the granting of an Administrative Charge on the debtors’ assets is at
the Court’s discretion. Further, Trident submits the granting of Administrative Charges
in CCAA proceedings fall within the scope of the Court’s inherent jurisdiction to make
such an order, and should be granted where the benefit to debtor and all of its
stakeholders outweighs the potential prejudice.

In Alberta, the leading case on priming is is Re Hunters Trailer & Marine Ltd., where
Wachowich J. (as he was then) found the following

Having reviewed the jurisprudence on this issue, I am satisfied that
the Court has the inherent or equitable jurisdiction to grant a super-
priority for DIP financing and administrative charges, including
the fees and disbursements of the professional advisors who guide
a debtor company through the CCAA process. Hunters brought its
initial CCAA application ex parte because it was insolvent and
there was a threat of seizure by some of its major floor planners. If
super-priority cannot be granted without the consent of secured
creditors, the protection of the CCAA effectively would be denied a
debtor company in many cases.
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[Emphasis added.]

o Re Hunters Trailer & Marine Ltd. (2001),295 AR. 113. [TABY9]

There are many recent cases where an administrative charge has been granted to reflect
the realities of a cross-border restructuring:

(a)

(b)

(©)

)

(e)

6]

in Re Hunjan International Inc. the Court granted a charge securing the fees of
the Monitor under the CCAA, and also as a foreign representative in a foreign
jurisdiction;

. Re Hunjan International Inc., Initial Order granted May 4, 2005 at
paragraph 53. [TAB 10]

in Re Multy Industries Inc., the Court granted a charge in the Initial Order
securing the Monitor and its Canadian and U.S. counsel, and the applicant debtor
and its Canadian and U.S. counsel;

) Re Multy Industries Inc., Initial Order granted June 16, 2008 at
paragraph 33. [TAB 11]

in Re Muscletech Research and Development Inc., the Court empowered the
Monitor to act as a foreign representative in the U.S., and granted an
administrative charge to secure the Monitor and applicant debtor’s legal counsel
in Canada and any other jurisdiction of related proceedings;

. Re Muscletech Research and Development Inc., Initial Order
granted January 18, 2006 at paragraph 38. [TAB 12]

in Re Hollinger Inc., the Court authorized the payment of the fees of the Monitor
and the applicant debtor’s Canadian and U.S. legal counsel; and

o Re Hollinger Inc., Initial Order granted August 1, 2007 at
paragraph 19. [TAB 13]

in Re Nortel Networks Corp., the Court granted an administrative charge in favour
of Canadian and U.S. counsel to both the applicant debtors and the Monitor.

. Re Nortel Networks Corp., Initial Order granted January 14, 2009
at paragraph 30. [TAB 14]

In Re Canadian Airlines, the Court granted an administrative charge in favour of
the the Monitor, Canadian and US counsel to both the applicant debtors and the
Monitor.

. Re Canadian Airlines International., Initial Order granted March
24, 2000 at paragraph 24. [TAB 15]



28.

29.

IV,

30.

-9-

Given the complex, integrated, cross border nature of the proposed Trident restructuring
proceedings, it is submitted that the court correctly used its discretion and inherent
jurisdiction in granting the Administrative Charge outlined in the Initial Order.

The proposed Administrative Charge will result in negligible prejudice to Trident’s
Canadian stakeholders, and it would be grossly disproportionate to the potential prejudice
to Trident should the charge be modified, and that Trident could suffer irreparable harm
without the assistance of their Assistants, and cross border representation. The benefits
of the charge, and the retention if its current restructuring advisors and counsel
substantially outweighs any detriment Trident and its stakeholders may otherwise realize
as a result of this charge.

RELIEF SOUGHT

Trident makes these submissions in support of the Application for Trident’s Amended
and Restated Initial Order, and in objection of the suggested changes of the Required
Lenders.

ALL OF WHICH IS RESPECTFULLY SUBMITTED

4335455_2
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Scope of Act

Junisdiction of
court to receive
applications

Single judge
may exercise
powers, subject
to appeal

Form of
applications

Powers of court

Initial
application

Arrangements avec les créanciers des compagnies — 10 septembre 2009

of the court is not adversely affected by the al-
teration or modification proposed, and any
compromise or arrangement so altered or modi-
fied may be sanctioned by the court and have
effect under section 6.

RS, c. C-25,s.7.

8. This Act extends and does not limit the
provisions of any instrument now or hereafter
existing that governs the rights of creditors or
any class of them and has full force and effect
notwithstanding anything to the contrary con-
tained in that instrument.

RS.,c.C-25,s. 8.

PART I
JURISDICTION OF COURTS

9. (1) Any application under this Act may
be made to the court that has jurisdiction in the
province within which the head office or chief
place of business of the company in Canada is
situated, or, if the company has no place of
business in Canada, in any province within
which any assets of the company are situated.

(2) The powers conferred by this Act on a
court may, subject to appeal as provided for in
this Act, be exercised by a single judge thereof,
and those powers may be exercised in cham-
bers during term or in vacation.

RS, c.C-25,5.9.

10. Applications under this Act shall be
made by petition or by way of originating sum-
mons or notice of motion in accordance with
the practice of the court in which the applica-
tion is made.

RS, c. C-25,s. 10.

11. (1) Notwithstanding anything in the
Bankruptcy and Insolvency Act or the Winding-
up Act, where an application is made under this
Act in respect of a company, the court, on the
application of any person interested in the mat-
ter, may, subject to this Act, on notice to any
other person or without notice as it may see fit,
make an order under this section.

(2) An application made for the first time
under this section in respect of a company, in

créanciers ou actionnaires qui, selon I’opinion
du tribunal, n’est pas défavorablement atteinte
par la modification proposée, et une transaction
ou un arrangement ainsi modifié peut étre ho-
mologué par le tribunal et étre exécutoire en
vertu de I'article 6.

SR, ch.C-25,art. 7.

8. La présente loi n’a pas pour effet de limi-
ter mais d’étendre les stipulations de tout ins-
trument actuellement ou désormais existant re-
lativement aux droits de créanciers ou de toute
catégorie de ces derniers, et elle est pleinement
exécutoire et effective nonobstant toute stipula-
tion contraire de cet instrument,

S.R.,ch.C-25, art. 8.

PARTIE 11
JURIDICTION DES TRIBUNAUX

9. (1) Toute demande prévue par la présente
loi peut étre faite au tribunal ayant juridiction
dans la province ol est situé le siége social ou
le principal bureau d’affaires de la compagnie
au Canada, ou, si la compagnie n’a pas de bu-
reau d’affaires au Canada, dans la province ol
est situé quelque actif de la compagnie.

(2) Les pouvoirs conférés au tribunal par la
présente loi peuvent étre exercés par un seul de
ses juges, sous réserve de I’appel prévu par la
présente loi. Ces pouvoirs peuvent étre exercés
en chambre, soit durant une session du tribunal,
soit pendant les vacances judiciaires.

SR, ch.C-25,art. 9.

10. Les demandes prévues par la présente loi
peuvent €tre formulées par requéte ou par voie
d’assignation introductive d’instance ou d’avis
de motion conformément  la pratique du tribu-
nal auquel la demande est présentée.

S.R,ch. C-25, art. 10.

11. (1) Malgré toute disposition de la Loi
sur la faillite et I'insolvabilité ou de la Loi sur
les liquidations, chaque fois qu’une demande
est faite sous le régime de la présente loi a
I’égard d’une compagnie, le tribunal, sur de-
mande d’un intéressé, peut, sous réserve des
autres dispositions de la présente loi et avec ou
sans avis, rendre I’ordonnance prévue au pré-
sent article.

(2) La demande faite pour la premiére fois
en application du présent article relativement a

Champ
d’application de
la loi

Le tribunal a
Jjuridiction pour
recevoir des
demandes

Un seul juge
peut exercer les
pouvoirs, sous
réserve d’appel

Forme des
demandes

Pouvoir du
tribunal

Demande
initiale
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2009 BCSC 13, [2009] B.C.W.L.D. 2279, [2009] B.C.W.L.D. 2277, 52 C.B.R. (5th)
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C
2009 CarswellBC 84

Encore Developments Ltd., Re
IN THE MATTER OF THE COMPANIES' CREDITORS ARRANGEMENT ACT R.S.C. 1985, ¢. C-36
And IN THE MATTER OF THE BUSINESS CORPORATIONS ACT, S.B.C. 2002, c. 57
AND IN THE MATTER OF ENCORE DEVELOPMENTS LTD., PATTON CONSTRUCTION (2002) LTD.
and 0796269 B.C. LTD.
British Columbia Supreme Court
D. Brenner C.J.S.C.

Heard: December 11, 2008

Judgment: January 21, 2009
Docket: Vancouver S088161

Copyright © Thomson Reuters Canada Limited or its Licensors.
All rights reserved.

Counsel: H. Ferris for Petitioner
J.I. McLean for Bancorp Financial Services Ltd
J. Webster Q.C., R. Pearce for Canadian Western Bank
W.D. MacLeod for Invested Financial
C. Emslie for P3 Holdings Inc.
J. Grieve for Monitor
P. Reardon for First Calvary Savings & Credit Union
Subject: Insolvency; Civil Practice and Procedure; Corporate and Commercial
Bankruptcy and insolvency --- Proposal -- Companies’ Creditors Arrangement Act -- Miscellaneous issues
Real estate developer had secured debt totalling $29 million and unsecured debt of $2.5 million -- In reliance
upon developer's representations, first day Companies' Creditors Arrangement Act order was issued ex parte --
Later that day, developer entered into loan agreement with onerous terms, none of which were disclosed at ex
parte hearing -- Fundamental premise of CCAA filing was that developer had substantial equity in its projects
and that those projects would generate sufficient funds to complete remaining projects -- Two secured creditors
brought application to set aside and vacate first day order -- Application granted -- Contrary to developer's rep-
resentations at ex parte hearing, there was likely substantial shortfall to secured lenders -- There was no prin-
cipled basis for putting in place or maintaining stay that would prevent creditors from enforcing their security in

conventional manner should they so choose -- Order was set aside at outset as there was no justification for fil-
ing and proceeding ex parte.

Copr. © West 2008 No Claim to Orig. Govt. Works

http://canada.westlaw.com/print/printstream.aspx 7rs=WLCA9.09&destination=atp&prft=... 04/10/2009
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Bankruptcy and insolvency --- Practice and procedure in courts -- Application to set aside

Real estate developer had secured debt totalling $29 million and unsecured debt of $2.5 million -- In reliance
upon developer's representations, first day Companies’ Creditors Arrangement Act order was issued ex parte --
Later that day, developer entered into loan agreement with onerous terms, none of which were disclosed at ex
parte hearing -- Fundamental premise of CCAA filing was that developer had substantial equity in its projects
and that those projects would generate sufficient funds to complete remaining projects -- Two secured creditors
brought application to set aside and vacate first day order -- Application granted -- Contrary to developer's rep-
resentations at ex parte hearing, there was likely substantial shortfall to secured lenders -- There was no prin-
cipled basis for putting in place or maintaining stay that would prevent creditors from enforcing their security in
conventional manner should they so choose -- Order was set aside at outset as there was no justification for fil-
ing and proceeding ex parte.

Statutes considered:
Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3

s. 244 -- referred to
Companies' Creditors Arrangement Act, R.S.C. 1985, ¢. C-36

Generally -- referred to

s. 11(a) -- considered
APPLICATION by creditors to set aside and vacate order granted ex parte.
D. Brenner C.J.5S.C.:
1 This is an application by Canadian Western Bank ("CWB") and Bancorp Financial Services Ltd.
("Bancorp”) to set aside and vacate nunc pro tunc the first day Companies’ Creditors Arrangement Act, R.S.C.
1985, c. C-36 ("CCAA") order granted ex parte on November 21, 2008. At the conclusion of counsels' submis-
sions I allowed the application. My reasons follow.
2 Encore is a real estate developer. It owns six properties in the Okanagan area that it has in various stages of
development. When the first day order was granted no work was underway on any of the projects: a number

were substantially completed; the others consisted of bare land.

3 Encore has six lenders who hold security on various of the properties. The secured debt totals $29 million;
the unsecured debt is $2.5 million. CWB and Bancorp hold a significant amount of Encore's secured debt.

4 On November 21 in reliance upon Encore's representations to the court the first day order was issued ex
parte. In addition to the customary 30 day stay, it provided for an administrative charge of $300,000, a D & O
charge of $30,000, an authorization for DIP financing up to $500,000 pending the comeback hearing, the ap-
pointment of a Chief Restructuring Officer with the costs to be included in the administration charge. The
comeback hearing was scheduled for December 19, 2008.

5 The first day order was issued during the morning of November 21; later that day Encore received DIP loan

Copr. © West 2008 No Claim to Orig. Govt. Works

httn-//canada. westlaw.com/nrint/nrintstream.asnx 7rs=WI1.CA9.09&destination=atn&nrft=... 04/10/2009
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terms from P3 Holdings Ltd. (which was not represented by Mr. Emslie until the day before this hearing). These
included: an interest rate of 24% compounded monthly, a $120,000 interest reserve hold back, a $30,000 com-
mitment fee and a prepayment penalty fee. Presumably the terms of the DIP loan entered into that afternoon
were not available in the morning as none of the terms were disclosed to the court during the course of the ex
parte hearing. On November 27, the DIP loan was entered into on the terms as presented to Encore November 21.

6 The fundamental premise of the CCAA filing was that Encore had substantial equity in its projects and that
the sale of the remaining units in the four substantially completed projects would generate sufficient funds to
fund the balance of the costs that Encore would incur in completing the remaining projects (principally the
Marascape project) which is estimated at $41 million.
7 The applicants say this premise was flawed; rather than there being "millions of dollars in equity in the oth-
er properties” as represented to the court at the ex parte hearing, the applicants say "there is no equity in these
projects” and that "the material before the court was flawed and the factual underpinning of the Initial Order
cannot withstand critical analysis".
8 They submit:

1. All of Encore's projects were either completed or consisted of bare land.

2. There is a multi-million dollar shortfall to the existing mortgage lenders.

3. The Marascape project has an existing shortfall on an "as is" basis, no hope of being refinanced,
and no realistic possibility of being built and sold in the current market.

4. The entire real estate market in the Mara Lake area has collapsed.
Encore's Projects
Brookstone
9 This is a completed 32 unit project outside of Kelowna. Sales are pending on two units, 24 units remain to
be sold. Encore calculates its equity in this development at $307,000. However the applicants say this presumes
that all of the remaining units will sell for full list prices, that it fails to allow for sales commissions and finally,
that it fails to take into account the carrying cost of the units until sold. An allowance for sales commissions
alone reduces the equity figure to almost zero. Any significant carrying costs will tip the project negative. Given
the recent changes in the real estate market the assumption of all sales at full list price is also doubtful.
Fifth Avenue Flats
10 This is bare land that was appraised in June 2008 at $1,660,000. After deducting the secured debt, Encore
calculates its equity at $120,500. However, again no allowance is made for sales commission or carrying costs.
In addition, the value has likely eroded since the June appraisal.

Silver Ridge

11 This is a completed bare lot subdivision outside of Vernon. There are 48 lots left unsold. On a gross listed

Copr. © West 2008 No Claim to Orig. Govt. Works

httn://canada. westlaw.com/print/printstream.aspx 2rs=WLCA9.09&destination=atp&prft=... 04/10/2009
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value of $10,040,051 for these lots, Encore on November 21 estimated an equity of $2,043,822.

12 However, Bancorp says its second mortgage debt was understated by approximately $170,000. No selling
commissions or interest charges for the sales period were included.

13 A February 12, 2008 appraisal done for Encore values the lots at $9,544,000; a current appraisal prepared
for Bancorp values Silver Ridge at $7,825,000. On November 21, the Bancorp and Canadian Western Bank
mortgages totalled $7,809,000. Bancorp's appraiser estimates it will take five years to sell these lots. If this were
to occur, Bancorp estimates that Encore would suffer a $3 million shortfall on this project.

Tabor Drive

14 There is one remaining unsold house in this development. Equity is estimated at $64,331 based on a sale at
the list price with no carrying costs.

Lakeshore

15 The appraised value of these lands presented as a four residence development was $3,510,000. However if
one takes the projected construction and development costs as set out in the petitioner's appraisal and adds it to
the debt there is a net equity shortfall of approximately $600,000.

16 In summary for these five projects, instead of equity projected in the petition of $2.5 million, a more real-
istic estimate would produce an equity figure of zero or less.

Marascape

17 The Marascape project is raw land on Mara Lake on which the petitioner originally proposed to develop 98
units for sale. In the petition, Encore set out a 2007 appraised value of the project once completed of
$67,940,000; the raw land was valued then at $9,490,000. Encore estimated a profit on the development of
$13,500,000.

18 However there is current debt on the lands of $11,500,000, which represents a $2 million shortfall from the
2007 appraised value.

19 Bancorp also says that both the market and the economic conditions have changed markedly since the 2007
appraisal. It says the real estate market in the area has virtually collapsed. Over 500 units are either under con-
struction or in the final stages of completion and available for sale. There have been only two sales in the last six
months. Many of these other projects are financially distressed and prices will likely be reduced.

20 Finally Bancorp points out the petitioner itself appears to acknowledge the doubtful viability of the Mara
development as presently configured. In paragraph 101(b) of its petition Encore says that it is seeking funding
"to conduct a development assessment to determine the costs viability of proceeding with construction on the
Marascape...”.

21 At the time of the first day order, Encore's business consisted of three pieces of bare land, Fifth Avenue
Flats, Marascape and Lakeshore, one unsold house at Tabor Drive and two essentially completed subdivisions of
vacant lots. There was no ongoing work being carried out on any of these projects.
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22 Section 11 of the CCAA directs the court not to make an initial order unless:
(a) the applicant satisfies the court that circumstances exist that make such an order appropriate.

23 Here no such circumstances existed. There was no project development work in progress. The projects
were either bare land or completed subdivisions awaiting sale. There was no active business being carried out
that required shielding by a CCAA stay.

24 It is also probable that there was no equity in any of the projects. Contrary to the representations of Encore
at the hearing of the petition, the reality is that there is a likely substantial shortfall to the secured lenders. The
Marascape project has an existing shortfall on an "as is" basis.

25 There is really no principled basis for putting in place or maintaining a stay that would prevent the real es-
tate lenders from enforcing their security in the conventional manner should they so choose. Accordingly, I con-
clude that the first day order must be set aside.

26 The next issue is whether the set aside should be nunc pro tunc. In the rather unusual circumstances of this
case, I concluded that it should be set aside from the outset.

27 This application was filed and heard on an ex parte basis. On such an application where the relief sought
affects the rights of others, the applicant must demonstrate to the court the need for urgency and the reason why
those against whom relief is sought ex parte are not being given notice. In addition, the applicant must use ut-
most good faith to disclose to the court fairly and frankly all of the relevant information, particularly as to ur-
gency and the reason as to why notice should not be given.

28 Here there was no urgency. Encore was not operating; it was effectively shut down. Because of Encore's
representation to the court that it had equity of approximately $2.5 million, the true exposure of the secured
lenders to the costs of the CCAA was not disclosed. With the true equity being zero or negative, it is clear that
this CCAA could only be run by priming the mortgage lenders.

29 In this case where the cost of the CCAA proceeding was to fall solely on the shoulders of one creditor
group, there was no justification for filing and proceeding ex parte. If Encore were an operating company with
many employees, and if it were faced with being shutdown by the security enforcement steps of one or more of
its lenders, then an ex parte application might have been understandable. No such circumstances exist in this case.

30 In the absence of such factors, proceeding ex parte was simply unjustified. There was no evidence that any
creditor had seized any assets, or was on the verge of seizing any assets. Neither was the petitioner's condition
emergent, in the sense that a payroll was about to be missed or that Encore's viability was about to end.

31 The terms of the DIP loan in the case at bar only serve to emphasize this. To describe them as onerous
would be an understatement. There was no justification for concluding such a DIP without representation from
the secured lenders who would have to bear the entire cost of the restructuring exercise.

32 There are other considerations in this case. The petitioners were said to have "virtually exhausted all of
their cash reserves" and "are no longer able to fund amounts owing to the various lenders". No mention was

made during the November 21 hearing of any of the debtors' assets which might be utilized. These include pay-
ables from Mr. Patton, the principal of Encore, and Patton Farms of over $1.3 million.
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33 Neither was the court advised that two days before the November 21 hearing a mortgage securing either an
advance to Patton by, or securing repayment of $800,000 to Carol Patton, presumably Mr. Patton’s wife, was put
on the Patton Farms property.

34 Disclosure was made at the hearing of a demand for payment by Bancorp on its second charge on the Sil-
ver Ridge property. What was left unsaid was that it had not served a s. 244 notice under the Bankruptcy and In-
solvency Act, R.S. 1985, c. B-3. This section provides for a 10 day notice period in the event the lender chooses
to proceed with realization. Hence even if Bancorp had been given notice of the November 21 application, it
would not have been able to take any steps until it had served the s. 244 notice and until the 10 day notice period
had elapsed. That would have provided a more than sufficient window in which to serve Bancorp and hold the
November 21 hearing before Bancorp could take any realization steps.

35 There was simply no justification for proceeding ex parte in this case and hence it is appropriate that the
first day order be set aside from the outset.

Application granted.

END OF DOCUMENT
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In the Matter of the Companies’ Creditors Arrangement Act R.S.C. 1985, ¢. C-36
In the Matter of the Company Act R.S.C. 1996, c. 62
In the Matter of United Used Auto & Truck Parts Ltd., VECW Industries Ltd.,
Seiler Holdings Ltd., United Used Auto Parts (Storage Div.) Ltd., Petitioners
British Columbia Supreme Court [In Chambers]
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Canada (Revenue Canada).

Michael W. Watt, for International Union of Operating Engineers, Local 115.
Subject: Corporate and Commercial; Insolvency

Corporations --- Arrangements and compromises -- Under Companies' Creditors Arrangement Act -- Miscel-
laneous issues

Petitioners owned large amounts of land and operated auto-wrecking business -- Petitioners were granted ex
parte stay order under Companies' Creditors Arrangement Act -- Stay order allowed conduct of sale by bank and

C to continue and granted charge, up to $500,000, for professional fees of monitor and its legal counsel and peti-
tioners' legal counsel -- Petitioners brought application for authorization of debtor-in-possession financing and
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priority charge against lands -- Secured creditors brought application to set aside stay order -- Petitioners' applic-
ation dismissed and secured creditors' application granted in part -- It was not demonstrated that financing was
critical for business to continue to operate or for petitioners to successfully restructure affairs -- It was not clear
that benefit of financing clearly outweighed potential prejudice to secured lenders -- Stay order was not to be set
aside in its entirety -~ Petitioners met realistic standard of disclosure and stay order was not to be set aside on
basis of non-disclosure -- Petitioners acted in good faith -- Stay order was to be amended to stay conduct of sale
by bank and C and to direct monitor to list lands and to receive and negotiate all offers for lands while consider-
ing input and interests of petitioners and security holders -- It was appropriate for monitor to be given priority
charge for its fees and disbursements, including legal fees -- It was also appropriate to create priority charge in
respect of petitioners' legal fees, to extent that expenses were reasonably incurred in connection with restructur-
ing -- Amount of administrative charge to be reduced to $200,000.

The petitioners owned or had agreements for sale of 32 contiguous parcels of land totalling 150 acres. The peti-
tioners operated an auto-wrecking business on part of the lands and employed 75 people. The petitioners experi-
enced financial difficulties, and the petitioners entered into a series of forbearance agreements with the principal
secured creditors. The agreements expired and a number of foreclosure actions were commenced. The bank and
C obtained an order for conduct of sale with the consent of the petitioners. The parcels were listed for sale at a
price in excess of the amount of the debt secured against the land. The petitioners made arrangements for debtor-
in-possession financing and proposed that the financing be charged against the lands in priority ahead of all se-
cured creditors except the Federal Crown and the holders of agreements for sale. The financing was alleged to
be necessary to allow the petitioners to acquire new inventory for the auto-wrecking business and to retain pro-
fessionals required for restructuring and bringing the operating business back to life. The court granted an ex
parte stay order in favour of the petitioners under the Companies’ Creditors Arrangement Act. The court allowed
the conduct of sale to continue but directed the listing agents to deal with the petitioners or the monitor appoin-
ted under the stay order. The stay order also granted a charge, up to $500,000, for the professional fees and dis-
bursements of the monitor and its legal counsel and the petitioners' legal counsel. The court declined to deal on
an ex parte basis with the petitioners' application for authorization of the debtor-in-possession financing and the
charge on the financing. Notice was given to the affected creditors and the petitioners requested that the court
proceed with the application. A group of secured creditors brought an application to set aside the ex parte order.

Held: The petitioners' application was dismissed and the secured creditors' application was granted in part.

The inherent jurisdiction of the court to subordinate existing security should be exercised only in extraordinary
circumstances. It must be shown that the benefit of the debtor-in-possession financing clearly outweighs the po-
tential prejudice to the lenders whose security is being subordinated. While the financing in the circumstances at
the time would have a beneficial effect on the operating business, it was not demonstrated that it was critical for
the business to continue to operate or for the petitioners to successfully restructure their affairs. It was not clear
that the benefit of the financing clearly outweighed the potential prejudice to the secured lenders.

The provisions in the forbearance agreements by which the petitioners purportedly contracted out of the provi-
sions of the Act were ineffective in view of s. 8 of the Act. The petitioners' failure to disclose the true status of
refinancing efforts or restructuring advice that they had received, was not a material omission. The petitioners
met a realistic standard of disclosure and the stay order was not to be set aside on the basis of non-disclosure.
The petitioners acted in good faith. The petitioners' failure to abide by the terms of the forbearance agreements
and the fact that they obtained restructuring advice did not demonstrate a lack of good faith in bringing the pro-
ceedings. The petitioners had substantial land holdings and an operating business. The petitioners had a legitim-
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ate concern that an en bloc sale of the lands in the foreclosure proceedings could bring an end to the operating
business. It was not an act of bad faith for the petitioners to seek the protection of the Act in order to attempt to
save the operating business. The stay order was not to be set aside in its entirety.

The secured creditors did raise legitimate concerns that the petitioners might thwart any sale of the lands unless
the price met with their approval and that the petitioners might not act reasonably in that regard. The evidence
suggested that the petitioners had not acted reasonably in the attempts to sell the lands over the preceding two
years. The stay order was to be amended so that the conduct of sale was also stayed and the listing agreement
could not be acted upon by the bank and C. The amendment was to direct the monitor to list the lands on the
same basis as the existing listing agreements, and the monitor was to receive and negotiate all offers for the
lands or any part of the lands. The monitor was to consider the input of the petitioners and the security holders
and to take into account the interests of the parties, but the petitioners and holders were not to interfere with any
negotiations undertaken by the monitor. The offers were to be subject to court approval. The monitor was an of-
ficer of the court and had an obligation to act independently and to consider the interests of all parties. The po-
tential continuation of the operating business was one of the considerations to be taken into account by the mon-
itor in assessing offers on the land.

It was appropriate for the monitor to be given a priority charge for its fees and disbursements, including legal
fees. The monitor acted on behalf of the court to provide information and monitoring for the benefit of all
parties. It was also appropriate for the court to create a priority charge in respect of the petitioners' legal fees.
The cash-flow projections of the petitioners did not provide for the payment of any legal expenses if there was
no injection of working capital by way of the debtor-in-possession financing. The petitioners required legal ad-
vice in order to successfully restructure their affairs. A priority charge was to be given in respect of the petition-
ers' legal expenses, but only to the extent that the expenses were reasonably incurred in connection with the re-
structuring. The $500,000 maximum amount of the administrative charge in the stay order was too high and was
to be reduced to $200,000.

Cases considered by Tysoe J.:
Hongkong Bank of Canada v. Chef Ready Foods Ltd. (1990), 51 B.C.L.R. (2d) 84, 4 C.B.R. (3d) 311,
(sub nom. Chef Ready Foods Ltd. v. Hongkong Bank of Canada) [1991] 2 W.W.R. 136 (B.C. CA) --
applied

Lochson Holdings Ltd. v. Eaton Mechanical Inc. (1984), 55 B.C.L.R. 54, 33 R.P.R. 100. 52 C.B.R.
(N.S.) 271, 10 D.L.R. (4th) 630 (B.C. C.A.) -- referred to

Mooney v. Orr (1994), 33 C.P.C. (3d) 31, [1995] 3 W.W.R. 116, 100 B.C.L.R. (2d) 335 (B.C. S.C)) --
considered

Ontario (Securities Commission) v. Consortium Construction Inc. (1992). 14 C.B.R. (3d) 6. 9 O.R. (3d)
385,93 D.L.R. (4th) 321. 11 C.P.C. (3d) 352.57 O.A.C. 241 (Ont. C.A.) -- referred to

Royal Oak Mines Inc., Re (1999). 6 C.B.R. (4th) 314 (Ont. Gen. Div. [Commercial List}) -- applied
Royal Oak Mines Inc., Re (1999), 7 C.B.R. (4th) 293 (Ont. Gen. Div. [Commercial List]) -- considered

Starcom International Optics Corp., Re (1998), 3 C.B.R. (4th) 177 (B.C. S.C. [In Chambers]) -- applied
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Westar Mining Ltd., Re, 70 B.C.LR. (2d) 6, 14 C.BR. (3d) 88, [1992] 6 W.W.R. 331 (B.C. S.C) -
considered

Statutes considered:

Companies’ Creditors Arrangement Act, R.S.C. 1985, c. C-36
Generally -- referred to
s. 8 -- referred to

APPLICATION by petitioners for authorization for debtor-in-possession financing and priority charge against
lands; APPLICATION by secured creditors to set aside stay order.

Tysoe J.:

1 THE COURT: On November 8, I granted an ex parte stay Order under the Companies’ Creditors Arrange-
ment Act (the "CCAA") in favour of the Petitioners. In granting the Order, I indicated that I was not creating any
burden on creditors who wished to apply to set aside the Order. I declined to deal on an ex parte basis with the
request of the Petitioners that I authorize debtor-in-possession ("DIP") financing in the amount of $1.1 million
and create a charge for such financing in priority to all existing security except the charge in favour of the Fed-
eral Crown and the holders of agreements for sale.

2 After giving notice to the affected creditors, the Petitioners are now asking me to deal with the request for
the DIP financing. One of the groups of the secured creditors has concurrently applied to set aside the November
8 Order, in whole or in part, and all of the other secured creditors support the application.

3 The Petitioner, VECW Industries Ltd., commenced business in 1958 in Victoria as the seller of English car
parts. The business grew and VECW established an auto wrecking business in Surrey in 1963. The Victoria op-
eration was closed in 1990. Over the years the Petitioners acquired additional land in Surrey and they now own
or have agreements for sale on 32 contiguous parcels aggregating approximately 150 acres. At the present time,
the auto wrecking business operates on approximately 40 acres of land and employs approximately 75 people.

4 The Petitioners first ran into financial difficulty in 1989 when they suffered significant losses. The Petition-
ers have only been profitable in two or three years since that time, the most recent profitable year being 1996.
The accumulated losses have essentially been financed by mortgaging of the real estate. The gross revenues of
the auto wrecking business have decreased from $14 million in 1996 to $6.5 million in 1998, and the projected
revenue figure for 1999 is $3 million.

5 The Petitioners entered into a series of forbearance agreements with the principal secured creditors, but
when they expired a number of foreclosure actions were commenced in late 1998 or early 1999. Orders Nisi
were granted and redemption periods ran their course. On July 28, 1999, an order for Conduct of Sale was gran-
ted to Royal Bank of Canada and Century Services Inc. The Order was granted with the consent of the Petition-
ers. The 32 parcels were listed for sale with Colliers Macaulay Nicholls Inc. and J.J. Barnicke Vancouver Ltd.
by a listing agreement dated October 12, 1999. The parcels are individually listed at an aggregate price of $49.6
million and an en bloc price of $32 million.

6 The aggregate amount of the debt secured against the real estate is approximately $24 million.
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7 There is disagreement as to the appraised value of the real estate. There have been two recent appraisals
conducted by Burgess Austin, which was commissioned by the Royal Bank and Century Services, and by
Grover Elliot, which was commissioned by the Petitioners. The range of the two appraisals for the sale of the
land on a lot-by-lot basis, before making any allowance for carrying costs, selling expenses and developer profit,
is $44.4 million to $48.5 million. The selling period for the land on a lot-by-lot basis has been estimated from 3
to 4 years to 7 to 8 years. Grover Elliot did not provide an en bloc valuation for the land. The final en bloc valu-
ation of Austin Burgess was $23 to $25 million but an earlier draft of its appraisal valued the land on an en bloc
basis at $30 million.

8 The Petitioners have made arrangements for DIP financing in the amount of $1.1 million, with $200,000 be-
ing withheld for fees and an interest reserve. It is proposed that the financing be charged against the real estate
in priority ahead of all of the secured creditors except the Federal Crown which is owed monies for unremitted
source deductions and GST and except for the holders of agreements for sale. The President of the Petitioners
had deposed that the DIP financing is essential for the purpose of allowing the Petitioners to acquire new invent-
ory for the auto wrecking business, retain the professionals required for the restructuring and to generally bring
the operating business back to life. The Petitioners have provided cash flow statements showing the effect of this
injection of working capital.

9 In granting the stay Order, I allowed the conduct of sale to continue but I directed that the listing agents
were to deal with the Petitioners or the Monitor appointed under the stay Order, rather than dealing with the
Royal Bank and Century Services. The stay Order also granted a charge, up to $500,000, for the professional
fees and disbursements of the Monitor and its legal counsel and the Petitioners' legal counsel.

10 The secured creditors attack the stay Order on two main grounds. First, they say that the Petitioners did not
make full and frank disclosure when obtaining the ex parte order. Second, they say that the Petitioners are not
acting in good faith and are abusing the CCAA by using this proceeding to delay a sale of the real estate.

11 Numerous non-disclosures were alleged but I need only address the three main complaints. First, it was as-
serted that the Petitioners did not disclose the existence of provisions in the forbearance agreements by which
the Petitioners purportedly contracted out of the provisions of the CCAA. As I advised during the course of sub-
missions, these provisions were disclosed to me on November 8 and I was of the view that they were ineffective
in view of s. 8 of the CCAA.

12 Second, it is said that the Petitioners failed to disclose the true status of the refinancing efforts of Reming-
ton Financial Group, Inc. If there was any non-disclosure in this regard, I do not consider it to be material. In
granting the stay Order, I did not rely on any imminent prospect of refinancing.

13 Third, the secured creditors point to the non-disclosure of the fact that the Petitioners sought advice from
Deloitte & Touche Inc. in February 1998 and were provided with a report advising them to consider a restructur-
ing. I do not consider this omission to be material. Knowledge of this report would not have affected my de-
cision to grant the stay Order.

14 As was pointed out in Mooney v. Orr (1994), 100 B.C.L.R. (2d) 335 (B.C. S.C.), the standard of disclosure
must be realistic. In my view, the Petitioners met a realistic standard of disclosure and I decline to set aside the
stay Order on the basis of non-disclosure.

15 I am also not persuaded by the submissions of the secured lenders that the Petitioners are not acting in

Copr. © West 2008 No Claim to Orig. Govt. Works

http://canada.westlaw.com/print/printstream.aspx ?prft=HTMLE&ifm=NotSet&destinatio... 04/10/2009



http://canada.westlaw.com/print/printstream.aspx ?prft=HTMILE&ifm=NotSet&destinatio...

Page 6 of 10

Page 6
12 C.B.R. (4th) 144

good faith. The facts that the Petitioners failed to abide by the terms of the forbearance agreements and that they
obtained restructuring advice from Deloitte & Touche Inc. in February 1998 does not, in my view, demonstrate a
lack of good faith in bringing these proceedings.

16 The Courts have consistently recognized the broad public policy objectives of the CCAA. The purpose of
the legislation was described in the following passage from Hongkong Bank of Canada v. Chef Ready Foods
Ltd. (1990). 4 CB.R. (3d) 311 (B.C.C.A)):

The purpose of the C.C.A.A. is to facilitate the making of a compromise or arrangement between an in-
solvent debtor company and its creditors to the end that the company is able to continue in business. It
is available to any company incorporated in Canada with assets or business activities in Canada that is
not a bank, a railway company, a telegraph company, an insurance company, a trust company, or a loan
company. When a company has recourse to the C.C.A.A., the Court is called upon to play a kind of su-
pervisory role to preserve the status quo and to move the process along to the point where a comprom-
ise or arrangement is approved or it is evident that the attempt is doomed to failure. Obviously time is
critical. Equally obviously, if the attempt at compromise or arrangement is to have any prospect of suc-
cess, there must be a means of holding the creditors at bay, hence the powers vested in the Court under s. 11.

17 In the present case, the Petitioners have substantial land holdings and an operating business. It is their in-
tention to reorganize their affairs in order to save the auto wrecking business. They have a legitimate concern
that an en bloc sale of the lands in the foreclosure proceedings could bring an end to the operating business. In
my view, it is not an act of bad faith to seek the protection of the CCAA in order to attempt to save the operating
business. The arguments of the secured lenders in this regard would have been more persuasive if the only busi-
ness of the Petitioners was land holdings, but the Petitioners do have an active business which must be con- sidered.

18 Accordingly, I decline to set aside the stay Order in its entirety.

19 As I indicated during the course of submissions, I appreciate the concerns of the secured creditors that the
Petitioners may thwart any sale of the lands unless the price meets with their approval and that the Petitioners
may not act reasonably in this regard. There is evidence to suggest that the Petitioners have not acted reasonably
in the attempts to sell the lands over the past two yedrs. I also agree with Mr. McLean's comment that the Court
probably does not have the jurisdiction to amend the current listing agreement. Therefore, 1 set aside paragraph
33 of the stay Order and I order the following in its place:

(a) the stay of proceedings contained in paragraph 2 of the stay Order applies to the foreclosure pro-
ceedings, with the result that the Order for Conduct of Sale dated July 28, 1999 is also stayed and the
listing agreement cannot be acted upon by the Royal Bank and Century Services;

(b) the Monitor is directed to list the lands with Colliers Macauly Nicholls Inc. and J.J. Barnicke Van-
couver Ltd. on the same basis as the current listing agreement, provided that the Monitor may apply for
further directions if it believes that there should be any changes in the listing arrangements;

(c) the Monitor is to receive and negotiate all offers for the lands or any part thereof;

(d) the Monitor is to provide copies of all offers to the Petitioners and the holders of the mortgages and
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agreements for sale and is to consider their input with respect to any offers, provided that the Monitor
may accept an offer or make a counter-offer one full business day after providing a copy of the offer to
these stakeholders;

(e) the Petitioners and the secured creditors are not to interfere with any negotiations undertaken by the
Monitor and while they may answer any unsolicited inquiries from prospective purchasers, they are not
to initiate contact with them;

(f) all offers are subject to court approval in this proceeding;

(g) in dealing with offers, the Monitor is directed to take into account the interests of the Petitioners and
the interests of the secured creditors, as well as the unsecured creditors, and the Monitor is to give con-
sideration to en bloc offers while weighing the viability of the continued operation of the auto wrecking
business;

(h) in the event that any of the secured creditors believe that the Monitor is acting~ unreasonably in deal-
ing with offers, there is liberty to apply to replace the Monitor with another party with respect to the
sale of the lands or to seek directions with respect to any offer not accepted by the Monitor.

20 When I suggested during submissions that the Monitor be given conduct of the sale of the lands, counsel
for the secured creditors argued that another chartered accounting firm be appointed as the party designated to
have conduct of the sale. They submitted that the Monitor is seen to be in the camp of the Petitioners and that
the party having conduct of the sale should give no consideration to the continuation of the operating business. I
do not accept these submissions. The Monitor is an officer of the Court and has an obligation to act independ-
ently and to consider the interests of the Petitioners and its creditors. If the secured lenders can satisfy the Court
that the Monitor is not performing its functions independently, there is liberty to apply for a replacement. With
respect to the second point, it is my view that the potential continuation of the operating business is one of the
considerations to be taken into account when assessing offers on the lands.

21 I now turn to the Petitioners' request for a priority charge in respect of the proposed DIP financing.

22 The first case in which a court in Canada created a charge against the assets of a company in CCAA pro-
ceedings was Re Westar Mining Ltd. (1992), 14 C.B.R. (3d) 88 (B.C. S.C.), where the Court created a charge to
secure credit extended by suppliers of Westar Mining Ltd. during the period of the stay. The Court created the
charge against unencumbered assets and it was not necessary to postpone any existing security.

23 In the Westar Mining Lid. case, Macdonald J. distinguished the CCAA situation from the situation where a
receiver-manager requests the Court to exercise its inherent jurisdiction to create a charge, such as occurred in
Lochson Holdings Ltd. v. Eaton Mechanical Inc. (1984), 52 CB.R.(N.S.)271 B.C.C.A)

24 While I agree with Macdonald J. that there are considerations in a CCAA situation which do not exist in
relation to a receivership, it is my view that the inherent jurisdiction of the Court to subordinate existing security
should only be exercised in extraordinary circumstances.

75 A somewhat similar situation arises when a request is made for a charge against trust assets. The jurispru-

dence suggests that the Court's jurisdiction to create such a charge should be sparingly exercised: for example,
see Ontario (Securities Commission) v. Consortium Construction Inc. (1992), 14 C.B.R. (3d) 6 (Ont. C.A).
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26 The extraordinary nature of superpriority for DIP financing in the context of CCAA proceedings was ac-
knowledged by Blair J. in Re Royal Oak Mines Inc. (1999), 6 CB.R. (4th) 314 (Ont. Gen. Div. [Commercial
List]) at paragraph 24:

It follows from what I have said that, in my opinion, extraordinary relief such as DIP financing with su-
per priority status should be kept, in Initial Orders, to what is reasonably necessary to meet the debtor
company's urgent needs over the sorting-out period. Such measures involve what may be a significant
re-ordering of priorities from those in place before the application is made, not in the sense of altering
the existing priorities as between the various secured creditors but in the sense of placing encumbrances
ahead of those presently in existence. Such changes should not be imported lightly, if at all, into the
creditors mix; and affected parties are entitled to a reasonable opportunity to think about their potential
impact, and to consider such things as whether or not the CCAA approach to the insolvency is the ap-
propriate one in the circumstances - as opposed, for instance, to a receivership or bankruptcy - and
whether or not, or to what extent, they are prepared to have their positions affected by DIP or super pri-
ority financing. As Mr. Dunphy noted, in the context of this case, the object should be to "keep the
lights [of the company] on" and enable it to keep up with appropriate preventative maintenance meas-
ures, but the Initial Order itself should approach that objective in a judicious and cautious matter.

Those comments continue to have force on an application for priority financing after the initial Order.

27 Farley J. expressed his views in the subsequent application in the same proceedings at item 22 of para-
graph 6 of Re Royal Oak Mines Inc. (1999), 7 C.B.R. (4th) 293 (Ont. Gen. Div. [Commercial List]):

Aside from the question of the lienholders who have registered liens which but for the Initial Order
granted by Blair J. (but subject to the comeback clause) would have priority over the DIP financing, I
see no reason to interfere with this superpriority granted. It would seem to me that Blair J. engaged
properly in a balancing act as to the $8.4 million of superpriority DIP financing as authorized. I am in
accord with his views as expressed in Re Skydome Corporation released Nov. 27, 1998 where Blair J.
stated at p. 7:

This is not a situation where someone is being compelled to advance further credit. What is hap-
pening is that the creditor's security is being weakened to the extent of its reduction in value. It is
not the first time in restructuring proceedings where secured creditors - in the exercise of balancing
the prejudices between the parties which is inherent in these situations - have been asked to make
such a sacrifice. Cases such as Re Westar Mining Ltd. (1992), 14 CB.R. 88 (B.C.S.C.) are ex-
amples of the flexibility which courts bring to situations such as this. See also Re Lehndorff Gen
Partner (1992), 17 CB.R. (3d) 24 (Ont. Gen. Div.); Olympia & York Developments Limited v.
Royal Trust Co. (1993), 17CB.R. (3d) 1 (Ont. Gen. Div.).

Implicit in his analysis and part of the equation is the reasonably anticipated benefits for all concerned
which derive from these sacrifices. It would seem to me that Holden J.A. in his endorsement in Re
Dylex Limited teleased January 23, 1995 implicitly engaged in this balancing of prejudices act where
he observed:

I do not believe that the Bank of Montreal will be adversely affected by the making of this order.
As a result of the bridge financing, new receivables will be generated which will assist in re-paying
or securing the bridge financing.

Copr. © West 2008 No Claim to Orig. Govt. Works

http://canada.westlaw.com/print/printstream.aspx?prft:HTMLE&ifm=NotSet&destinatio... 04/10/2009



Page 9 of 10

Page 9
12 C.B.R. (4th) 144

Better and more timely information will be of assistance in minimizing the momentum effect in the fu-
ture. My conclusion as to the appropriateness of the superpriority granted the DIP financing is of course
limited to the Initial Order $8.4 million amount and is based upon the conditions now determined to be
prevailing as of the authorization date. Each subsequent DIP financing authorization and the priority to
be attributed to it will have to be determined on the merits and circumstances then existing.

28 While I do not disagree that it is an exercise of balancing interests, it is my view that there should be co-
gent evidence that the benefit of DIP financing clearly outweighs the potential prejudice to the lenders whose se-
curity is being subordinated. For example, in Westar Mining Lid., the charge was necessary to keep the business
in operation and there was no prejudice to any secured lenders.

29 In the present situation, while the DIP financing would obviously have a beneficial effect on the operating
business, I am not satisfied that it is critical for the business to continue to operate or for the Petitioners to suc-
cessfully restructure their affairs. Nor do I have sufficient confidence in the cash flow projections and the ap-
praised values of the realty that I can conclude that the benefit of the DIP financing clearly outweighs the poten-
tial prejudice to the secured lenders.

30 In the result, I dismiss the Petitioners' application for a priority charge to secure DIP financing.

31 The secured lenders also object to the priority charge for the professional fees and disbursements of the
Monitor, its legal counsel and the legal counsel for the Petitioners. The jurisdiction of the Court in this regard
was considered in the case of Re Starcom International Optics Corp. (1998), 3 CB.R. (4th) 177 (B.C. S.C. [In
Chambers]), where Saunders J. said the following at paragraphs 48 and 49:

This court, in previous cases which postdate Fairview Industries Ltd., Re, has acted to give priority for
payment of accounts. For example, in Westar Mining Ltd., Re (1992), 70 B.CL.R. (2d) 6 (B.CS.C)
Mr. Justice Macdonald exercised his discretion to create a "first charge" to secure monies advanced to
permit operations to continue. Considering this authority, and the genesis of the office of monitor, I
conclude that this court does have jurisdiction to create a priority for fees charged by the monitor.

Further, in my view the order sought is appropriate. The monitor acts on behalf of the court to provide
information and monitoring for the benefit of all parties. An order protecting the fees, as first granted in
the ex parte order, shall continue.

32 I agree with these comments and I believe that it is appropriate for the Monitor to be given a priority
charge for its fees and disbursements, including disbursements incurred for legal counsel. I will return shortly to
the appropriate amount of the charge.

33 In Starcom International Optics Corp., Saunders J. concluded that the Court had the jurisdiction to create a
priority charge in respect of other professional fees but she declined to do so because the evidence was that they
could be paid from cash flow. In this case, the cash flow projections prepared by the Petitioners do not provide
for the payment of any legal expenses if there is no injection of working capital by way of the DIP financing.

34 T am satisfied that some priority should be given at this stage for the Petitioners' legal expenses because
they will require legal advice in order to successfully restructure their affairs. However, in the event that the re-

structuring is not successful and there is a shortfall in the recovery for the secured lenders, it would not be fair to
require those lenders to bear all of the burden of the expense of the lawyers for the Petitioners in acting against
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them. The secured lenders should not be expected to underwrite the expenses of lawyers who act unreasonably
or who act on unreasonable instructions to frustrate them in the recovery of the monies owed to them.

35 Hence, I am only prepared to give a priority charge in respect of the Petitioners' legal expenses to the ex-
tent that they are reasonably incurred in connection with the restructuring. As an example, if the Court were to
conclude that the position of the Petitioners' on an application was unreasonable, the Petitioners' counsel would
not have the benefit of the priority charge and would have to look to other sources for payment.

36 After hearing full submissions on this matter, I have also concluded that the $500,000 maximum amount of
the administrative charge in paragraph 30 of the November 8 stay Order is too high without a requirement for
further justification. I reduce the amount to $200,000, subject to further order of the Court.

37 Two creditors asked to be excluded from these proceedings because of their unique situation. Both R.I.C.
Lands Ltd. and Western Canadian Bank submitted that their security relates to isolated parcels and there is no
reason why they should be part of the CCAA proceeding. I do not agree because the parcels of land against
which they hold security form part of the collective land holdings of the Petitioners. There is no principled reas-
on to exempt them from the stay Order.

38 Subject to the variations which I have ordered, the stay Order is to continue in force pending further Court
application. When these applications initially came before me on November 15, I directed that the Monitor was
not to take any steps under the stay Order except answering inquiries from creditors until further order. I now
direct the Monitor to act under the stay Order.

Order accordingly.

END OF DOCUMENT
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Bankruptcy.
Corporations --- Arrangements and compromises -- Under Companies' Creditors Arrangements Act.

Corporations -- Arrangements and compromises -- Companies' Creditors Arrangement Act -- Creation of "instant"
trust deed and issuance of two $100 debentures thereunder for purpose of qualifying under Companies’ Creditors
Arrangement Act not improper -- Trust deed not constituting fraudulent conveyance -- Companies Creditors Ar-
rangement Act, R.S.C. 1985, c. C-36.

P Ltd. sought the protection of the Companies' Creditors Arrangement Act (the "Act"), creating an "instant" trust
deed and issuing two $100 debentures thereunder for the express purpose of qualifying under s. 3 of the Act. An ex
parte order was made under the Act staying all proceedings against P Ltd. for six months. The application was made
on an ex parte basis because a demand for payment of P Ltd.'s bank debt was imminent and because it would have
been impractical to serve the more than 300 creditors with adequate notice. The order extended to P Ltd.'s directors,
officers, employees, agents and consultants. Various creditors applied to set aside the ex parte order, arguing that
there was less than full disclosure in the material in support of the order, and that the creation of the "instant" trust
deed and the issuance of the $100 debentures thereunder did not suffice to bring P Ltd. within the Act. Alternatively,
they sought amendments to the order.

Held:
The applications were allowed in part.
The level of disclosure sought here was completely impractical in respect of applications under the Act.

The creation of an "instant" trust deed for the purpose of qualifying under the Act was not improper, and such a trust
deed did not constitute a fraudulent conveyance under the Fraudulent Conveyance Act (B.C.).

It was appropriate to remove the prohibition in the order against proceedings against directors, officers and other
individuals.

Cases considered:

Canadian Pacific Railway v. U.T.U., Local 144 (1970), 14 D.L.R. (3d) 497 (B.C. S.C.) -- considered

Gulf Islands Navigation Ltd. v. Seafarers' International Union of North America (Canadian District)
(1959), 27 W.W.R. 652, 18 D.L.R. (2d) 216 (B.C. C.A.)] [affirmed (1959), 28 W.W.R. 652, 18 D.L.R. (2d)

625 (B.C. C.A)) -- considered

Hongkong Bank of Canada v. Chef Ready Foods Ltd. (1990). 4 C.B.R. (3d) 311, 51 B.C.L.R. (2d) 84,
[199112 W.W.R. 136 (C.A.) -- followed

Johns-Manville Corp., Re, 40 B.R. 219 [reversed in part 41 B.R. 926] (U.S., 1984) -- distinguished

Norm's Hauling Ltd., Re, 6 C.B.R. (3d) 16, [1991] 3 W.W.R. 23, (sub nom. Norm's Hauling L.td. v. Cana-
dian Imperial Bank of Commerce) 91 SAsk. R. 210 (Q.B.) -- not followed

Nova Metal Products Inc. v. Comiskey (Trustee of)_(1990). 1 C.B.R. (3d) 101, (sub_nom. Elan Corp. v.
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Comiskey) 41 O.A.C. 282, 1 O.R. (3d) 289 -- considered

Quintette Coal Ltd. v. Nippon Steel Corp. (1990), 80 C.B.R. (N.S.) 98 (B.C. S.C.) -- referred to

Stephanie's Fashions Ltd., Re (1990). 1 C.B.R. (3d) 248 (B.C.S.C.) -- applied

United Maritime Fishermen Co-operative, Re (1988) 67 C.B.R. (n.S.) 44, 84 N.BR. (2d) 415, 214 A.P.R.
415 (Q.B.) [varied on reconsideration (1988). 68 C.B.R. (N.S.) 170, 87 N.B.R. (2d) 333. 221 A.P.R. 333,
reversed (1988). 69 C.B.R. (N.S.) 161, 88 N.B.R. (2d) 253, (sub nom. Canadian Co-op. Leasing v. United
Maritime Fisherman Cp-op.) 224 A.P.R. 253, 51 D.L.R. (4th) 618 (C.A.)] -- distinguished

929531 Brirish Columbia Ltd., Re_(1989), 72 C.B.R. (N.S.) 310 (B.S. S.C.) -- considered

Statutes considered:
Bank Act, R.S.C. 1985,¢c. B-1 --
s. 178
Bankruptcy Act, R.S.C. 1985, ¢. B-3.
Builders Lien Act, R.S.B.C. 1979, c. 40.
Commercial Tenancy Act, R.8.B.C. 1979, c. 54.
Companies Creditors Arrangement Act, R.S.C. 1952, ¢. 54 [am. S.C. 1952-53, ¢. 3] [now R.S.C. 1985, c. C-36].
Companies' Creditors Arrangement Act, R.S.C. 1985, ¢. C-36 --
s.3
s. 3(b)
s. 11
Fraudulent Conveyance Act, R.S.B.C. 1979, c. 142 --
s. 1
Industrial Relations Act, R.S.B.C. 1979, c. 212.
Personal Property Security Act, S.B.C. 1989, c. 36.
United States Bankruptcy Code, 11 U.S.C.A. --

s. 105(a)
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Winding-up Act, R.S.C. 1985, c. W-11.

Applications by creditors to set aside or vary ex parte order made under Companies Creditors Arrangement Act,
R.S.C. 1985, ¢.C-36.

Macdonald J.:

1  On September 3, 1991, an ex parte order was made in this matter which stayed all proceedings against Philip's
Manufacturing Ltd. (the "company") for a period of six months, within which the company has leave to file a reor-
ganization plan. The order was made under the authority of the Companies' Creditors Arrangement Act, R.S.C.
1985, c. C-36 (the "Act") and in particular, s. 11 thereof. The application was considered on an ex parte basis be-
cause a demand for payment of the company's bank debt was imminent (demand for payment was served two hours
after the ex parte order was made) and because it would have been impractical to serve the more than 300 creditors
with adequate notice.

The Present Applications

5 Now before the court are a number of applications brought by various creditors of the company in reaction to
the ex parte order of September 3, 1991. Those applications seek orders to:

3 (a) set aside the ex parte order on two grounds; or, if the stay is not vacated, to:

4  (b) remove therefrom any prohibition against suing directors and officers of the company (in respect, inter alia,
of allegations that credit has recently been extended to the company on the basis of their deceit);

5  (c) reduce the time available to the company to file its reorganization plan, or in the alternative, to crystallize the
date which is applicable under the Bankruptcy Act, R.S.C. 1985, c. B-3 to review able transactions in which the
company may have been involved;

6 (d) expand the duties of the monitor appointed by the ex parte order so as to provide the creditors with useful
information regarding such matters as the causes of the company's present financial problems, the past benefits re-
ceived by the directors and officers, and the true liquidation value of the business;

7 (e) exclude particular claims from the stay of proceedings to permit specific actions against the company to pro-
ceed, including the landlord's claim for possession under the Commercial Tenancy Act, R.S.B.C. 1979, c. 54, a claim
under the Builders Lien Act, R.S.B.C. 1979, c. 40, and several claims for rescission of contracts for sale and for
preservation of the goods in question.

8  Since several of the applicants support the orders sought by others, and since this hearing of necessity involved
several "rounds” of argument, I shall treat the several applications now before me to set aside or vary the ex parte
order as if they were one, involving claims for alternative relief.

The Application To Set Aside

9 Two grounds were advanced in support of the application to set aside or vacate the ex parte order made on Sep-
tember 3, 1991:

10 (a) There was less than full disclosure in the material in support of the ex parte order.
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11  (b) The company was not one qualified to apply under the Act, and its creation of an "instant" trust deed and
the issue of two $100 debentures thereunder is not sufficient to bring it within the Act.

Inadequate Disclosure

12 In Re 229531 British Columbia Ltd. (1989), 72 C.B.R. (N.S)) 310 at p. 318 (B.C. S.C.), where the court re-
jected a reorganization plan under the Act despite approval by the creditors because it was unfair to a minority credi-
tor who would have been forced to abandon his personal guarantees, the failure to disclose some material informa-
tion in the affidavits filed in support of the original ex parte order was characterized as another "matter of concern."

13 Many of the authorities which deal with the obligation of an applicant to disclose all material facts on an ex
parte application arise from labour injunctions granted by this court in the years before the Industrial Relations Act,
R.S.B.C. 1979, c. 212 and its predecessor. One of those cases is Canadian Pacific Railway v. UT.U.,, Local 144
(1970), 14 D.L.R. (3d) 497 at pp. 500 and 501 (B.C. S.C.), where Mr. Justice Mclntyre of this court (as he then was)
states:

14 Imust consider whether ... full disclosure was made to me by the plaintiff on the ex parte motion.

15 ... if the facts above referred to had been before me, it might have influenced my decision on the ques-
tion of granting the ex parte motion. The omission to disclose is, in my view, fatal.

16 In reaching that conclusion, Mr. Justice McIntyre relied upon statements by then Chief Justice Wilson of this
court in Gulf Islands Navigation Ltd. v. Seafarers' International Union of North America (Canadian District)
(1959), 27 W.W.R. 6652, 18 D.L.R. (2d) 216 at p. 218 [D.L.R.] to the effect that there must be a full and frank dis-
closure of relevant facts or the ex parte order will be vacated.

17  Several breaches of that standard are cited by the present applicants. One of them points to the fact that it was
blamed for the company's present financial troubles whereas the dispute with it is clearly only a part of the story.
Another raises the evidence of the company in response to an application for an injunction earlier this year to the
effect that the company was able to pay any judgment which might be recovered against it. There are complaints
about the omission of comparative financial statements and the "snapshot" financial picture contained in the material
which does not disclose the six-fold increase in accounts payable between December 31, 1990 and the time of the
application for the ex parte order. There are allegations regarding bonuses paid to officers and directors while that
growth in accounts payable was occurring and applications for further credit were being made. The affidavit of Mr.
Alan Petrie of Northern Warehouse Equipment, filed herein on November 7, 1991, contains some 17 paragraphs
alleging less than "full and frank" disclosure.

18  After considering all those allegations, I have concluded that none of the facts alleged, or even all of them
taken together, would have influenced my decision to grant the ex parte order in the first place. That is not to say
that they may not have a bearing on the ultimate approval or rejection by this court of any reorganization plan which
the company may ultimately present.

19 The complicated financial picture, which may not be fully known at the time of the application, cannot be
completely covered in the initial application. The level of disclosure which the applicants suggest is completely im-
practical in respect of applications under the Act. There is still, and will always remain, a risk that by applying ex
parte, the order may subsequently be set aside for material non-disclosure. However, the financial situation of the
company remains much the same as it was represented in the material and on the application for the ex parte order. |
would still be prepared, despite the arguments I have now heard, but subject to the variations discussed below, to
direct the stay of proceedings under the Act which I pronounced ex parte on September 3, 1991.

Copr. © West 2008 No Claim to Orig. Govt. Works



Page 6

9 C.B.R. (3d) 1, 60 B.CL.R. (2d) 311, [1992] ] W.W.R. 651

50 Further material now filed reveals that the level of disclosure in this case was determined by counsel experi-
enced in these matters. I consider that advice to have been adequate, in this case, in respect of an application under
the Act.

The "Instant Trust Deed"
21  Section 3 of the Act states:
22 3. This Act does not apply in respect of a debtor company unless
23 (a) the debtor company has outstanding an issue of ... bonds ... issued under a trust deed ... and

24  (b) the compromise ... includes a compromise or an arrangement between the ... company and the
holders of an issue referred to in paragraph (a).

[Emphasis added.]

25  The company did not have "an outstanding issue of bonds issued under a trust deed" until it created one (after
consulting counsel in early July 1991 in respect of its financial problems) for the express purpose of qualifying it
under s. 3 of the Act.

96 In the recent decision in Re Norm's Hauling Ltd., 6 C.B.R. (3d) 16, [1991] 3 W.W.R. 23, (sub nom. Norm's
Hauling Ltd. v. Canadian Imperial Bank of Commerce) 91 Sask. R. 210 (Q.B.), the practice of "creating insubstan-
tial trust deeds for the purpose of qualifying under the Act" was rejected [at p. 25 W.W.R.]. At p. 26, the court
states:

27 It is the duty of the court to give effect to legislation, not to emasculate it. The plain language of s. 3
offers no other conclusion than that it was enacted to exclude certain companies from the benefits of the
Act. No company is excluded if all that is required is an 'entrance fee' in the form of a trust deed created not
to raise capital but simply to gain access to a legal remedy not otherwise available ... In my opinion, s. 3
contemplates the existence of securities characterized by genuineness in the sense that they were issued to
raise capital or secure existing indebtedness and not, as here, to achieve an oblique purpose.

28  That approach is consistent with the remarks of the Minister of Justice at the time he introduced the amend-
ment to the Act in 1952 which forms the present s. 3. He stated that the amendment "left com panies with complex
financial structures free to resort to the Act, but excluded companies which had only unsecured mercantile credi-
tors." That statement is perhaps the explanation for the relative obscurity of the Act until the last few years.

29 Instant trust deeds (for the express purpose of qualifying under s. 3 of the Act) are not universally rejected. In
Re United Maritime Fishermen Co-operative_(1988), 67 C.B.R. (N.S.) 44, 84 N.B.R. (2d) 415, 214 A.P.R. 415
(Q.B.) [at pp. 55-56 C.B.R.], the court speaks directly to the use of "instant" trust deeds and refuses to read any
words into s. 3 of the Act which would limit its availability based upon the purpose for which the issue of bonds and
the trust deed were created. It must be noted in that case that the debt was an outstanding and genuine one and only
the documentation was created to enable the company to qualify unders. 3.

30 Two judgments in this province support, or appear to support, the practice. Re Stephanie's Fashions Ltd.
(1990), 1 C.B.R. (3d) 248 (B.C. S.C.) rejected the argument that an instant trust deed was a "sham" and held that it
was not a fraud to create such an instrument solely for the purpose of complying with s. 3 of the Act. A similar con-
clusion can be drawn from the decision in Hongkong Bank of Canada v. Chef Ready Foods Ltd. (1990), 4 C.B.R.
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(3d) 311, 51 B.C.L.R. (2d) 84, [1991] 2 W.W.R. 136 (C.A.). While the sole issue on that appeal was whether or not
the bank's s. 178 security was affected by the stay granted under the Act, both the chambers judge appealed from
and the Court of Appeal were well aware that the trust deed and the unsecured $50 bond issued thereunder were
created for the express purpose of qualifying the company under s. 3 of the Act.

31 Nova Metal Products Inc. v. Comiskey (Trustee of) (1990), 1 C.B.R. (3d) 101, (sub nom. Elan Corp. v.
Comiskey) 41 O.A.C. 382, 1 O.R. (3d) 289 [at pp. 123-127 C.B.R.] deals squarely with the instant-trust-deed issue.
That analysis appears in a dissenting judgment, since the majority found it unnecessary to deal with the question.
The dissent, after considering the New Brunswick and British Columbia decisions referred to above, reaches the
opposite conclusion to that expressed in Re Norm's Hauling Ltd., supra, and concludes that there is no purpose in
denying a debtor company resort to the Act because the debt and the accompanying documentation was created for
the specific purpose of bringing the application.

32 I find myself in a position on this issue where there is no authority which I regard as binding upon me. The
Saskatchewan and Ontario decisions, which reach opposite conclusions, do not bind me. The New Brunswick deci-
sion is in a similar position and can be distinguished on its facts because the debt there was "genuine" in the sense of
having no connection with any proceedings under the Act. The issue was not argued before the Court of Appeal in
Hongkong Bank of Canada v. Chef Ready Foods Ltd., supra. This court did not have the benefit of the judicial opin-
ions referred to above in Re Stephanie's Fashions Ltd., supra.

33 The question falls to be decided on the basis of which approach I adopt. A strict approach to the interpretation
of s. 3, coupled with a search for the intention of Parliament, would lead inevitably to the result in Re Norm's Haul-
ing Ltd. On the other hand, a public policy approach taking into consideration those factors outlined in Hongkong
Bank of Canada v. Chef Ready Foods Ltd. (at pp. 91 and 92 [B.C.L.R.]) leads to the opposite result; an acceptance
and endorsement of the practice of instant trust deeds to qualify a company under s. 3 of the Act. I adopt the latter
approach.

34 The bankruptcy proposal procedures are quite impractical for the average company because they do not bind
secured creditors, such as the bank and the lien claimant in this case. While that deficiency appears to have been
recognized, based on the bankruptcy amendments presently proposed, the Act now forms the only practical means
of avoiding liquidation in the event of insolvency. That means, and access to it by the greatest number of potential
debtors, should be preserved. The practice of gaining access to the Act by the "entry fee" of an instant trust deed is
by no means new. It has been condoned by this and other courts on numerous occasions in the past. If that is judicial
legislation, so be it.

35  The applicants urge upon me the argument that an instant trust deed is void under the Fraudulent Conveyance
Act, R.S.B.C. 1979, c. 142, s. 1, as being "a bond ... made to delay, hinder or defraud creditors ... of their ... lawful
remedies". They argue that it is not saved by the exclusion clause (a disposition for good consideration to a person
without notice or knowledge of collusion) because the trustee and debenture holders are always "tame" in the in-
stant-trust-deed situations, and certainly are here. The court in Re Norm's Hauling Ltd. would likely agree. I do not.

36 Ifan instant trust deed is regarded by the court as a proper means of qualifying under s. 3 of the Act, how can
the court regard it as a fraudulent conveyance? That Act has no application here.

37 1also reject the argument that, because of the dictionary definitions of the words "compromise" and "arrange-
ment" in s. 3(b) of the Act (which involve concepts such as settlement of a dispute and agreements between contend-
ing parties) there can never be an arrangement with a "tame" trustee or bond-holder.

The Stay Against Directors, etc.
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38  Section 11 of the Act authorizes the court to restrain proceedings against the company, including those which
might be taken under the Bankruptcy Act or the Winding-up Act, R.S.C. 1985, c. W-11. The ex parte order made
here extended that stay to cover directors, officers, employees, agents or consultants of the company. The present
applicants attack the authority of this court to so extend the stay and the wisdom of so doing.

39 The company relies on the "floodgates" argument to support the extended stay. It says that many of its credi-
tors will attempt to attack it indirectly through its officers and directors if this stay is lifted to that extent. It points to
the need for such personnel to devote their time and energy to the formulation of its reorganization plan rather than
the defence of misrepresentation actions against themselves in respect of company business dealings. It points to
Chapter 11 Bankruptcy proceedings in the United States such as Re Johns-Manville Corp., 40 B.R. 219 (1984), and
argues that proceedings under the Act are analogous.

40 However, there is a specific provision under the United States Bankruptcy Code, 11 U.S.C.A. (s. 105(a)),
which empowers the court to issue "any order ... necessary or appropriate” to carry out the provisions of the Code. In
the Johns-Manville case there were literally thousands of pending asbestos-related cases to consider. Here, the only
authority which the company can suggest for the breadth of the stay which was granted in the ex parte order is the
inherent jurisdiction of this court.

41 1 have grave doubts that the United States authorities go so far as to bar fraud actions against directors and
officers. The floodgates argument has little validity in this situation, particularly where the rights of potential claim-
ants are merely postponed as against the company itself. Even if the inherent jurisdiction of this court is sufficient to
support a restraint on actions against officers and directors, and would require further argument to so convince me,
1 am not satisfied that this is a case where such an order should be made. There is, however, a legitimate interest in
the company having its employees and officers available to it in connection with preparation of the reorganization
plan. There will be liberty to apply should the situation degenerate to the point where actions against officers and
directors become a significant factor in that regard. In the meantime, the stay in regard to proceedings against any-
one other than the company itself is removed.

The Six-Month Stay

42  Six months is the usual period for the initial stay. In complicated cases, it has been extended, sometimes more
than once, to enable the company to arrive at agreement with a majority of the creditors in each class. After hearing
argument on these motions, and in light of the expansion of the monitor's duties on which I have decided, I am satis-
fied that the length of the stay originally ordered is appropriate. One and one-half months of that six have already
gone by. The first report of the monitor, filed October 8, 1991, makes it clear that much remains to be done before a
reorganization plan can be presented to the creditors and the court.

43  Several applicants suggested during the hearing that the results of a "straw vote" among counsel indicate that
the company has no hope of achieving a 75 per cent vote in favour of any reorganization plan. Those expressions of
opinion occurred before the monitor's report of October 8, 1991 was filed. It projects the amount available to credi-
tors on liquidation as insufficient to pay the bank; there would be nothing available for unsecured creditors. I would
not act on such a "straw vote" in any event, because it may take time for the unsecured creditors to accept that a re-
organization plan will benefit them.

44  There is, however, one aspect of the length of the stay which causes me some concern. At least some of the
creditors suspect that there may be transactions subject to attack under the Bankruptcy Act. Some of such transac-
tions, if any are found to exist, may fall outside the time periods set out in the Bankruptcy Act by the time the stay is
lifted or expires. To guard against that possibility, I am prepared to permit the filing of a petition for a receiving or-
der in bankruptcy against the company.
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45 That step will crystallize the date from which all such time periods pertaining to settlements and preferences
under the Bankruptcy Act will be calculated. No further steps will be permitted in that bankruptcy proceeding until
the stay is lifted or expires. A successful reorganization plan will carry with it an order for the dismissal of that peti-
tion.

46 1 am the first to appreciate, as the company submits, that the filing of a petition in bankruptcy will not make
life any easier for it. However, I see no practical alternative to avoiding potential harm to the creditors if the com-
pany's reorganization plan fails to gain their approval. The presumption which arises under the preference provisions
of the Bankruptcy Act is a powerful tool in the hands of a trustee in bankruptcy.

Duties of the Monitor

47 Several of the applicants complain of the lack of adequate disclosure and voice suspicions about the conduct of
management of the company in respect of the causes of its present financial difficulties and the payment of bonuses
and management or consulting fees in the face of an accelerating list of accounts payable. K.C. Metal Products Inc.
suggests fairly extensive revisions to the ex parte order, designed to ensure the bona fides of the company's efforts to
reorganize under the Act and to provide the creditors with information which may answer many of their questions.

48 While I am not prepared to go as far, at least at this time, as K.C. Metal Products suggests, I am prepared to
adopt several of its suggested changes in response to the concerns expressed by a number of the applicants. The du-
ties of the monitor will be expanded in the following respects:

49 1. Details of all management salaries, bonuses and fees of whatever kind (including the cost of leasing prop-
erty used by management) paid by the company to or for shareholders, officers and directors of the company during
1990 and 1991 will be reported to the court by December 15, 1991.

50 2. The monitor shall report to the court, and provide copies to all counsel appearing on these applications, on
the causes of the company's current financial problems. To the extent possible, that report should minimize the dis-
closure of confidential information. It should include copies of any comprehensive reports to management dealing
with such matters as expansion projects undertaken by the company during 1990 and 1991 (edited as may be appro-
priate to maintain confidentiality) and the estimated commencement and completion dates as well as the projected
and actual costs thereof. That report should also deal with the disposition or acquisition of capital assets valued at
over $10,000 during those periods, including the person to whom they were disposed or from whom they were ac-
quired. That report will be filed by December 15, 1991 or such later date as may be ordered.

51 3. The monitor shall forthwith report to the court any payment by the company, in respect of an obligation in-
curred prior to September 3, 1991 other than to the Hongkong Bank of Canada, and the company shall not apply any
of its cash flow for such purpose.

52 4.No arrangement or compromise by the company with any creditor shall be made unless first approved by the
monitor as being in the best interests of the company, provided that court approval of any such arrangement involv-
ing a debt in excess of $10,000 must first be obtained.

53 5. The monitor's approval shall be required for the sale of any fixed assets of the company or any sale of inven-
tory out of the ordinary course of business, provided that no such sale for an amount in excess of $10,000 (book
value or cost, whichever is the greater) shall be approved without prior court order.

The Specific Applications

(a) Variform Inc.
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54 This application seeks removal of the prohibition against proceedings against officers, directors, etc. and a
reduction of the time within which the company may file its reorganization plan. Both of those matters are dealt with
above. It also seeks "particulars of [the company's] assets and liabilities as of the date of the Petition." That matter
has been dealt with by broadening the monitor's responsibilities.

(b) Master Shield Inc.

55 This applicant has an action pending against the company and two of its employees claiming, among other
things, rescission of an agreement to supply vinyl siding and related products to the company. Master Shield wishes
to continue with its action and to have the balance of the inventory which it supplied preserved in the meantime. If
the company is allowed to continue selling the product which Master Shield supplied, its action for rescission will
gradually become academic.

56 There are three difficulties with granting such an order. First, Master Shield attempted to obtain, and was de-
nied, such an order in its own action albeit on the basis of material filed by the company on July 2, 1991 that it was
"a good credit risk, on good terms with most of its suppliers, and had never missed a bank payment.” That was
hardly full and frank disclosure! Secondly, there is a serious question as to whether or not the title to the goods sup-
plied by Master Shield has passed to the bank under its s. 178 security. Even though Master Shield might otherwise
be entitled to rescission against the company, its action in that regard may already be academic.

57  Finally, the court must take care not to "carve out one portion of the order and give advantage to one creditor
over another": see Quintette Coal Ltd. v. Nippon Steel Corp. (1990), 80 C.B.R. (N.S.) 98 (B.C. S.C.) at p. 108. No
doubt all of the company's suppliers would like their product returned for the appropriate credit. The prejudice that
will necessarily occur to a few creditors is offset by the potential advantage to those who would receive nothing
should a stay be refused: see Re Stephanie's Fashions Ltd., supra, at p. 252. Here, in light of the monitor's first report
of October 8, 1991, it is obvious that the only hope for the vast majority of the more than 300 ordinary creditors is a
successful reorganization plan.

58 Except to the extent that it is in a position to advance a claim against Messrs. John Gross and Gerald Baer per-
sonally, Master Shield's action is stayed. Its requests for preservation of the inventory which it supplied and for a
special listing thereof by the monitor are denied.

(¢) Holland Imports Inc.

59 Holland is the company's landlord in respect of some 57,000 sq. ft. of warehouse space. Holland alleges that
both leases in question expire on October 31, 1991 and that the company failed to give the six months' notice in
writing which was necessary to entitle it to a renewal term. It seeks leave to commence proceedings against the
company under the Commercial Tenancy Act. It also asks that the period of the stay be reduced to one month, a time
which expired on the day its application was heard. I dealt earlier with the length of the stay.

60 A successful reorganization plan will necessarily involve an agreement with Holland which will enable the
company to continue in occupation of its present premises. The question of whether or not there has been an effec-
tive renewal notice (the leases provide for settlement of the renewal rent by arbitration if the parties cannot agree)
may be important in the context of whether such an agreement can be reached. That agreement is important to the
unsecured creditors as a whole.

61 There is no substantial prejudice to Holland in the short run as the ex parte order requires payment of the ongo-
ing rent in the amount applicable at the date of the order. However, I consider that it would be appropriate to try the
issue of whether or not there has been notice of renewal. That can be conveniently done in the context of proceed-
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ings under the Commercial Tenancy Act, so long as those proceedings stop short of an order for possession should
Holland prove to be successful.

62 There will be leave to Holland to commence and pursue such proceedings despite the general stay, but any
order for possession therein will be stayed for so long as the ex parte order remains in effect, to be dealt with in the
context of any reorganization plan ultimately brought before the court.

(d) Kuehne & Nagel International Ltd.

63  This applicant, a customs broker, sued on June 20, 1991 for some $85,000, of which all but $4,000 was duties
and taxes paid on the company's behalf. As late as August 13, 1991, that action was settled by a part payment of
$10,000, the delivery of post-dated cheques for the balance, and a possessory lien on some $30,000 worth of mer-
chandise.

64 During the course of argument on these motions, I ordered that Kuehne & Nagel could not realize on its pos-
sessory lien, but was not obliged to deliver up the merchandise except against payment until further order. That or-
der was not intended to affect the rights, if any, of a third party such as the bank.

65 Despite my initial sympathy for Kuehne & Nagel, arising out of the settlement which it achieved and the small
proportion of its account arising from its own fees, more mature consideration brings the realization that it is really
no different than suppliers of inventory. They have made expenditures for material and labour to produce the goods
which they supplied to the company. They are out of pocket as Kuehne & Nagel is. lts application for leave to con-
tinue with its action is denied.

66 Kuehne & Nagel's request for "a detailed statement of all management wages and bonuses paid by [the com-
pany] during '... 1990 and 1991 ... " was dealt with in the context of the monitor's expanded duties. During the
course of argument, I also directed that no further bonuses or management or consulting fees be paid without prior
order, and that remuneration to directors and officers of the company be limited for the time being to the salaries
listed in para. 19 of the affidavit of John Gross sworn October 3, 1991 and filed herein.

(e) Aggressive Investments Inc.

67 This applicant, which carries on business as Able Office Products, sold office furniture and filing cabinets to a
total value of approximately $10,000 to the company around mid-July of 1991. Title to the furniture was retained by
the vendor until payment in full. On September 12, 1991, before becoming aware of the ex parte order, it started a
small claims action against the company for $10,000. It seeks leave to continue that action. That leave is denied for
reasons expressed above.

68  Aggressive also seeks an order that title to the goods "be vested" in it. This is not the forum for such a declara-
tion. Aggressive's final request, that the company be restrained from disposing of those goods, may be unnecessary
in the light of Aggressive's filing under the Personal Property Security Act, S.B.C. 1989, c. 36, but considering the
circumstances of the company at the time of that purchase, I have decided that Aggressive is entitled to such a re-
straining order, at least until further order of this court.

() Northern Warehouse Equipment Ltd.

69 Northern supplied to the company, in connection with its plans to expand into the vinyl-siding business, a used
racking or storage system which is now installed in its rented premises. Northern's claim for about $100,000 is the
subject of a claim of builder's lien against the interests of both the company and its landlord in those premises.
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70  In addition to leading the charge against the validity of the ex parte order, Northern applies for a preservation
order in respect of the racking system and leave to continue its lien action, at least against the landlord, or alterna-
tively, for leave to cross-examine John Gross, the president of the company, on his affidavits filed in these proceed-
ings.

71  The company alleges that the racking system is unsuitable and plans to replace it. Whether that is a genuine
concern or merely an excuse for delay is not for me to determine. Northern submits that the racking system which it
supplied, and the debt arising from the contract to supply it, should be treated differently than inventory intended for
resale. Except to a very limited extent, I disagree. I am prepared to restrain the company from disposing of the com-
ponents of the racking system without further order so long as the stay of proceedings is in effect. Those compo-
nents may well have a much greater value to Northern than to any third party. Such additional value should not be
lost, whether it accrues to Northern alone or to the creditors generally.

72 1 am not prepared to permit Northern to continue with its lien action, except to the extent of obtaining a date
for trial. It would be pointless for that action to continue against Holland Imports Inc. alone because the company is
entitled to be heard on the question of whether the racking system is an "improvement" and a "fixture," and the
amount of any lien can only be determined on the basis of what is owing to Northern by the company.

73 Any cross-examination of Mr. Gross should await further investigation by the monitor. There will be liberty to
apply in that regard at a future stage of these proceedings. Several questions must be resolved before such an exami-
nation proceeds. How many counsel will be entitled to question Mr. Gross? How will he (or she or them) be chosen?
What limits, if any, should be placed on the scope of such a cross-examination? I believe those questions will be
more easily answered once the monitor has provided further reports in the context of its expanded duties.

Judgment

74 1. The applications to set aside the ex parte order are dismissed. The level of disclosure here was adequate for
such an order. For public policy reasons, the "instant" trust deed device is acceptable.

75 2. The prohibition against proceedings against directors, officers, employees, agents or consultants is deleted
from the order of September 3, 1991, with liberty to apply should the volume of such litigation threaten the ability of
the company to prepare a reorganization plan.

76 3. The six-month period initially ordered will remain unchanged.

77 4. Variform Inc. and Master Shield, Inc. jointly, or either of them (but not each of them separately) shall have
liberty to file a petition against the company for a receiving order under the Bankruptcy Act. No further proceedings
may be taken in respect of that petition so long as the stay in the September 3, 1991 order remains in effect.

78 5. The duties of the monitor are expanded as set out in these reasons.
79 6. The specific applications to vary the ex parte order are disposed of in the manner set out in these reasons.

80 7. There will be no order for the costs of these applications at this time. The issue of such costs is reserved
until further order.

Applications allowed in part.
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APPLICATION by creditors to set aside order under Companies' Creditors Arrangement Act.
Butler J.:

1 On January 15, 2009, I granted an initial order in this Companies’ Creditors Arrangement Act, R.S.C. 1985,
c. C-36, ("CCAA") proceeding ("the Order"). The Order authorized Marine Drive Properties Ltd. ("Marine
Drive"), Wyndansea Hotel Inc. ("Wyndansea"), and 0707624 B.C. Ltd. (collectively "the Petitioners") to file a
formal plan of compromise or arrangement and stayed all proceedings against the Petitioners. The Petitioners
appointed Ernst & Young Inc. as monitor and created a directors' charge of $75,000 and an administration
charge of $500,000. The Order gave both of these charges rank in priority to the existing registered mortgage se-
curity interests against the Petitioners' real property. The Order provided that the Petitioners' application for
debtor in possession ("DIP") financing be heard after service on the Petitioners' creditors of the Order and the
originating materials.

2 The Petitioners brought their application on an ex parte basis. A number of the Petitioners' secured creditors
have now brought this application to set aside the Order on a nunc pro tunc basis or, alternatively, to amend its
terms to limit the administrative charge to $50,000 and to require a meeting of creditors to take place on Febru-
ary 13, 2009. The Petitioners oppose that application. They seek an order granting $1.7 million of DIP financing
having priority over all other registered charges.

3 The Petitioners are all private companies incorporated under the laws of British Columbia. Elke Loof-
Koehler is the sole director of all three companies. Marine Drive is a developer of resort and residential property
on Vancouver Island. 0707624 B.C. Ltd. holds land in Rocky Point subdivision near Nanaimo as a bare trustee
for Marine Drive. Wyndansea holds lands near Ucluelet, B.C. as a bare trustee for Marine Drive ("the
Wyndansea Lands"). Marine Drive intends to develop the Wyndansea Lands as a luxury resort, including a Jack
Nicklaus golf course, a 275 unit hotel, a lodge with 125 units, 561 resort condominiums, a deep-water marina,
and 30 exclusive oceanfront home sites, referred to as "the Signature Circle".

4 Marine Drive has a number of additional real estate holdings. These include strata lots in the Tauca Lea Re-
sort and Spa, unsold condominiums in The Ridge ocean view development, other oceanfront and ocean view lots
on the West Coast, ocean view home sites near Nanaimo, and five 10-acre home sites in the Cariboo.
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5 The Order covered all of the business interests of the Petitioners and stayed proceedings in respect of all of
the assets of the Petitioners.

6 The Petitioners have six primarily first mortgage lenders. By far, the largest is a syndicate headed by Ban-
corp Financial Services Inc. (the "Syndicate"). The Syndicate mortgages secure approximately $37.5 million of
debt. The loans of the other five first mortgagees total about $6.1 million. The total liabilities of the Petitioners,
as set out in the petition, are $52,097,498. This includes second charges and liens of about $6.1 million and un-
secured debt of about $3.3 million. The petition stated that the value of the property, based on appraisals or as-
sessments from 2007 and 2008, was approximately $139,500,000. Based on these figures there would be equity
of about $87,000,000.

Positions of the Parties
The Syndicate
7 The Syndicate argues that the Order should be set aside because:
(a) the Petitioners failed to make full and frank disclosure at the ex parte hearing;

(b) the application for the Order should not have been brought on an ex parte basis as there was no
urgency; or

(c) the Petitioners, in any event, did not meet the test under s. 11 of the CCAA.

8 The Syndicate alleges that some of the factual assertions put forward by the Petitioners at the ex parte hear-
ing were not correct. As a result, it says that there was no proper underpinning for the Order. In addition, it says
that the assertions failed to highlight the true status of other proceedings and wrongly characterized the Petition-
ers' situation as urgent. There is some overlap in these arguments, but the main features of these two arguments
include:

(1) the Petitioners' assertion that there was substantial equity in their real estate holdings was incor-
rect. In particular, the Syndicate says that the Wyndansea Lands had no equity and that this was
known to the Petitioners as a result of their futile efforts to sell the properties, or to refinance or
find an equity partner for the development. The Syndicate submitted an appraisal of the Wyndansea
Lands dated January 27, 2009, prepared by Altus Group Ltd., in support of its argument that there
is no equity in the real property holdings ("the Altus appraisal");

(2) the Petitioners’ assertion that it was imperative that their business and the development work on
the Wyndansea Lands continue to be maintained and operated in the upcoming months was false.
The Syndicate says that there is, in fact, no ongoing business or development work at the
Wyndansea Lands; no such work has been carried on for more than a year. The Petitioners have al-
most no employees. The only ongoing work is the attempt to sell or refinance the properties;

(3) the Petitioners' assertion that the current difficulties were caused by the credit crunch that oc-
curred in the last few months, just as the prime Signature Circle lots were being released for sale,
was false. The Syndicate notes that the work on the golf course stopped in 2007. A $1.9 million li-
en by the golf course contractor was filed in November 2007. The Signature Circle lots have been
marketed since early 2007. While a number were sold, those sales, with one exception, did not
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complete. The marketing consultant, S & P, has a $900,000 charge filed against the lands. The Syn-
dicate argues that the Petitioners ran out of money long ago and it was disingenuous to blame their
difficulties on the global credit crunch;

(4) the Petitioners' assertion that any plan or arrangement would be acceptable to the creditors was
simply not true. In July 2008, the Syndicate and the Petitioners came to a tentative arrangement that
was predicated on the agreement of the subsequent Wyndansea chargeholders. Their agreement
could not be obtained. The Syndicate also notes that at the present time, the CCAA proceedings are
opposed by more than 90% of the creditors, so it is extremely unlikely that any plan could receive
the necessary support;

(5) the Petitioners' assertion that there was an immediate risk of the lenders attempting to enforce
their security and realize on the Wyndansea Lands to the detriment of the overall development is
inaccurate. The Syndicate says that foreclosure proceedings had been commenced by all lenders
between April and August 2008. The Syndicate obtained an order nisi and a $23 million judgment
against the Petitioners in July 2008. No further steps had been taken, but the Syndicate advised the
Petitioners that it had ordered an appraisal and that it would be applying for an order for conduct of
sale. Of course, to bring that application, the Syndicate would have had to give at least 11 days' no-
tice. The other foreclosure proceedings were at a similar stage to the Syndicate's proceedings; and

(6) while there was no urgent reason for an ex parte application, the Petitioners would also have
had no difficulty serving the respondents.

9 The Syndicate argues that even if there was proper disclosure, the Petitioners cannot show that they have
met the test under s. 11 of the CCAA. It says that the Petitioners do not have an active business operation, only
land holdings. There is no ongoing development work and no circumstances that justify CCAA protection. It
says that the foreclosure proceedings provide sufficient protection to the Petitioners. The court can regulate the
appropriate length of the redemption period, and oversee the conduct of sale and sale approvals. The Petitioners
will continue to have the opportunity to seek: joint venture partners or raise additional financing. Of course, un-
der the foreclosure proceedings, this can be done without the additional cost of the directors' and administration
charges and the DIP financing.

The Petitioners

10 The Petitioners argue that the Order can only be set aside on two bases: 1) non-disclosure of material facts
that, had they been known, the Order would not have been made; or 2) new facts have been presented that con-
vince the Court that the Order ought not to continue. With regard to the latter, the Petitioners say that the test is
whether the restructuring is doomed to failure.

11 The Petitioners say that the standard for disclosure is not perfection but, rather, realistic full and frank dis-
closure. They say that standard has been met here. In response to the suggestion that the Petitioners should not
have brought the motion without notice, they argue that it would have been impractical to have done so. In sup-
port, they state at para. 13 of their argument, the fact that "none of the parties were willing to proceed last Wed-
nesday, January 21, 2009 (six days after the Order was pronounced), illustrates that none of the parties would
have been willing to proceed on a day or two's notice of the application for the Initial Order”.

12 The Petitioners rely on the first report of the monitor of January 28, 2009. In that report, the monitor says
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that in its view "the Petitioners are acting in good faith and with due diligence during this CCAA proceeding".
The monitor says that this is demonstrated by the Petitioners' agreement to release 0707624 B.C. Ltd. and the as-
sets of Marine Drive from the stay of proceedings. The Petitioners ask that the Order be amended to reflect this
change. This would leave only the Wyndansea Lands subject to the stay and the terms of the Order. The Peti-
tioners acknowledge that it would be novel to have a stay order that operates only against some of the assets of a
debtor company. However, they say that novelty alone is no reason to refuse to make the order.

13 In response to the suggestion that there is no equity in the Wyndansea Lands, the Petitioners say that they
have not had an opportunity to respond to the Altus appraisal, which was delivered to them only a day before
this application. While they admit to knowing for some time that the Syndicate had commissioned an appraisal,
they do not have funds to retain an appraiser to respond. One of the proposed uses of the DIP mortgage funds is
to retain an appraiser for this purpose. They also say that it cannot be concluded that there is no equity in the
Wyndansea Lands in the face of the appraisal information put forward by the Petitioners. While the Altus ap-
praisal opines that there is little or no equity, the information relied upon by the Petitioners suggests that there is
substantial equity.

14 In response to the suggestion that there is no possibility of a plan being acceptable to creditors, it says that
a number of the unsecured creditors support the CCAA proceedings. Further, the Court is entitled to take into ac-
count the stakeholders in the community who stand to benefit from the economic activity and municipal infra-
structure that the project will bring to Ucluelet.

15 Finally, the Petitioners argue that it is appropriate for them to be given an opportunity to attempt a restruc-
turing during the initial 30 day stay period. The intent of that initial 30 day stay is to give the debtor the chance
to muster support for and justify the relief granted in the Order. It has not had the time it needs to do that, given
the need to respond to the Syndicate's application. The Petitioners say that the stay should continue at least until
the comeback hearing scheduled for February 12, 2009. In the meantime, the order for DIP financing should be
made to allow them to respond to the Altus appraisal.

Issues

16 There are numerous contentious issues raised by these applications. The question of whether full and frank
disclosure was made would require careful examination of the materials relied upon at the hearing on January
15, 2009, and careful review of the statements made by counsel. I do have serious concerns regarding the dis-
closure made at the time of the initial application. However, given the conclusions I have reached on the other
issues, I have not undertaken that close review. I have considered the following two issues:

(1) Should the application for the Order have been made on an ex parte basis?

(2) Have the Petitioners met the test under s. 11 of the CCAA for an order such that the stay should
continue?

17 For the reasons set out below, I have concluded that the application should not have been brought without
notice and that, in any event, the Petitioners cannot meet the test under s. 11 of the CCAA. Accordingly, I am
setting aside the Order.

Issue 1: Should the application for the Order have been made on an ex parte basis?
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18 The CCAA provides in s. 11(1) that an application may be made "on notice to any other person or without
notice as it may seem fit". The Petitioners took the position on both applications that it is the norm for CCAA
proceedings to be commenced by an ex parte application.

19 While the Order on many CCAA proceedings is obtained on an ex parte application, that does not mean
that an applicant does not have to establish that it was appropriate or "fit" to have the application heard without
notice.

20 These proceedings are brought by petition. Rule 52(12.1) of the Rules of Court, B.C. Reg. 221/90,
. provides as follows:

If the nature of the application or the circumstances render service of a petition or notice of motion im-
practicable or unnecessary, or in case of urgency, the court may make an order without notice.

21 The Rule sets out the circumstances under which it is appropriate or fit that an order be made without no-
tice. In this case, the Petitioners were required to show that service of the petition was impracticable or that there
was urgency requiring an immediate order.

22 Here, there could be no suggestion that service of the petition on the respondents was impracticable. All of
the secured creditors and lien claimants had counsel known to the Petitioners. The Petitioners' rationale for the
ex parte application was the existence of an urgent situation. In Ms. Loof-Koehler's affidavit, she referred to the
Syndicate's order nisi, obtained on July 14, 2008, and to the existence of orders in the other foreclosure proceed-
ings. She described the urgency in the following way:

Given these orders, there is immediate risk that the lenders will attempt to enforce their security and
realize on the Wyndansea lands. Such an application would be very detrimental to the overall develop-
ment and would prejudice all of the stakeholders from maximizing realization from the assets.

23 While the redemption period in the order nisi was about to expire, there was no real urgency in the situ-
ation. As noted by the Syndicate, they were in a position to apply for an order for conduct of sale or for an order
absolute of foreclosure, but in either case, the Petitioners would have notice and a full opportunity to respond. I
was not told at the initial application that the Syndicate had advised the Petitioners that it was in the process of
having the Wyndansea Lands appraised and that it would be applying for an order for conduct of sale. Indeed,
the Petitioners had been supplying information to the appraiser for some time prior to the initial application.
They had also advised the Syndicate that they would oppose the order for conduct of sale. The foreclosure pro-
ceedings were ongoing under the supervision of the court. There was no reason for the Petitioners not to give
notice of the CCAA application, just as the Syndicate would have to give notice of the application for conduct of
sale.

24 The Syndicate relies on Encore Developments Ltd., Re. 2009 BCSC 13 (B.C. S.C.), a very recent decision
of Brenner C.J. that was not available at the time of the Order. In Encore, an order had been obtained in circum-
stances similar to the present case. The debtor was a real estate developer with a number of development
projects in the Okanagan area. When the order was made, "no work was underway on any of the projects: a
number were substantially completed; the others consisted of bare land": Encore at para. 2.

25 The Chief Justice set aside the order on a nunc pro tunc basis. He found that the application should not
have been brought without notice to the respondents. His reasoning is set out at paras. 27-30, which I have set
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out in full:

This application was filed and heard on an ex parte basis. On such an application where the relief
sought affects the rights of others, the applicant must demonstrate to the court the need for urgency and
the reason why those against whom relief is sought ex parte are not being given notice. In addition, the
applicant must use utmost good faith to disclose to the court fairly and frankly all of the relevant in-
formation, particularly as to urgency and the reason as to why notice should not be given.

Here there was no urgency. Encore was not operating; it was effectively shut down. Because of En-
core's representation to the court that it had equity of approximately $2.5 million, the true exposure of
the secured lenders to the costs of the CCAA was not disclosed. With the true equity being zero or neg-
ative, it is clear that this CCAA could only be run by priming the mortgage lenders.

In this case where the cost of the CCAA proceeding was to fall solely on the shoulders of one creditor
group, there was no justification for filing and proceeding ex parte. If Encore were an operating com-
pany with many employees, and if it were faced with being shutdown by the security enforcement steps
of one or more of its lenders, then an ex parte application might have been understandable. No such cir-
cumstances exist in this case.

In the absence of such factors, proceeding ex parte was simply unjustified. There was no evidence that
any creditor had seized any assets, or was on the verge of seizing any assets. Neither was the petition-
er's condition emergent, in the sense that a payroll was about to be missed or that Encore's viability was
about to end.

26 The Petitioners say that Encore is distinguishable because, in this case, there is equity in the Wyndansea
Lands and the secured creditors cannot say that they are being "primed". I will comment on the issue of equity
below, but in the present circumstances, whether notice should have been given does not depend upon the exist-
ence, if any, of equity in the Wyndansea Lands. Here, as in Encore, there was no operating business, no ongoing
development work, and no group of employees facing the sudden loss of their jobs. There were no pending
moves by the creditors that required an ex parte order.

27 This application should not have been brought without notice to the respondents. Initial applications in
CCAA proceedings should not be brought without notice merely because it is an application under that Act. The
material before the court must be sufficient to indicate an emergent situation. Counsel must be careful to fairly
present the situation to the court if the application is made on an ex parte basis.

28 As I have determined that there is no basis for an order under the CCAA, I do not have to decide what rem-
edy flows from the failure to give notice.

Issue 2: Have the Petitioners met the test under s. 11 of the CCAA for an order such that the stay should con-
tinue?

29 I do not accept the Petitioners' submission that the only two bases for setting aside the Order at this time
are material non-disclosure at the time of the Order or new facts that convince me that it should not be contin-
ued. A court may set aside an order made under s. 11 of the CCAA at any time if it concludes that the circum-
stances do not exist, or no longer exist, to make such an order appropriate. In this case, there are particular reas-
ons to consider the respondents' applications to set aside the Order at this time. These are:
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(1) the changes to the Order that are proposed by the Petitioners are so significant that a reconsider-
ation is appropriate;

(2) the Order was granted on an ex parte basis; and

(3) the application for DIP financing would result in an additional $1.7 million of debt ranking in
priority to other creditors. In order to consider that application, I must determine if it is appropriate
for the Order to continue.

30 I have concluded that there are no circumstances present in this case that make it appropriate to continue
the Order under the CCAA. I now turn to the circumstances and factors that I considered in arriving at this con-
clusion.

Purpose of the CCAA

31 The purpose of the CCAA is to facilitate the making of a compromise or arrangement between an insolvent
debtor company and its creditors to enable the company to stay in business or to complete the business that it
was undertaking. The court must play a supervisory role, preserving the status quo until a compromise or ar-
rangement is approved, or until it is evident that it is doomed to failure: Hongkong Bank of Canada v. Chef
Ready Foods Ltd. (1990). 51 B.C.L.R. (2d) 84.4 C.B.R. (3d) 311 (B.C. C.A)).

32 In this case, it is evident at this stage that a compromise or arrangement is very unlikely to be acceptable to
the respondents who would have to vote in favour of any arrangement if it is to be approved. The Petitioners ran
out of money more than a year ago; they have been attempting, without any success, to sell their land holdings,
arrange financing, and find a new partner during that time. Their inability to find financing, the subsequent fall-
ing real estate market in B.C. and the global credit crunch, have seriously impacted the Petitioners. There can be
no doubt that the situation is worse now than it was six months ago. At that time, the Petitioners and the Syndic-
ate could not get subsequent chargeholders to agree to a proposed arrangement regarding some of the
Wyndansea Lands. The chances of any kind of agreement now being reached are much less. In addition, all of
the first mortgagees are now opposed to any compromise. A number have brought motions to set aside the Or-
der, while others have indicated their support for this application. They represent well over two-thirds of the se-
cured creditors. In these circumstances, there is no reason to continue the Order. I am satisfied that any arrange-
ment is doomed to fail.

Equity Situation

33 When the Order was made the Petitioners submitted that there was likely significant equity in the
Wyndansea Lands based on appraisals from 2006 and 2007. The Petitioners argued that if those appraisals were
discounted by 50% and the Signature Circle lots were discounted by an additional 30%, there would still be
more than $8 million in equity. It was clear that these "discount" figures were arbitrary choices. The Altus ap-
praisal raises serious doubt about the Petitioners' assertion. The Petitioners argue that I should not place any reli-
ance on the Altus appraisal, in part because they have not had an opportunity to respond to it.

34 T have reviewed the new Altus appraisal and find it to be a considered, detailed, current appraisal of the
Wyndansea Lands. There is no reason for me to disregard it. I can place much more reliance on the opinion con-

tained in the Altus appraisal than I can on the values asserted on the basis of the older appraisals discounted ar-
bitrarily. It is evident from the length of time that the Petitioners have attempted to raise financing or sell the
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properties that the older appraisals should be disregarded. While I cannot conclude that there is no equity in
those lands, I can conclude that there is a serious risk of that.

35 In addition, I note that interest on the two Syndicate loans amounts to approximately $460,000 per month.
Taking into account the other debt owing, the total interest charges per month will approach $500,000. The posi-
tion of the creditors will erode rapidly with the passage of time. This is especially so in the current market. The
risk that there is no equity in the assets would, of course, be increased if the DIP financing is approved. While I
cannot say, as Brenner C.J. noted in Encore at para. 28, that the CCAA proceeding "could only be run by prim-
ing the mortgage lenders”, I can conclude that there is a serious risk that the CCAA proceeding could only be run
at the expense of many of the creditors.

Nature of the Petitioners' Business

36 The Petitioners argued strenuously that there is no reason why the CCAA should not apply to a real estate
development company. They stressed that the decisions in Cliffs Over Maple Bay Investments Ltd. v. Fisgard
Capital Corp. , 2008 BCCA 327. 296 D.L.R. (4th) 577 (B.C. C.A.), and Encore do not prevent a real estate de-
veloper from making application for protection. I agree. As noted by Tysoe J.A. in Cliffs at para. 25, "the nature
and state of [the debtor's] business are simply factors to be taken into account when considering under s. 11(6)
whether it is appropriate to grant or continue a stay".

37 The present circumstances are similar to those in both Cliffs and Encore. There is no development work in
progress on any of the Petitioners’ properties. The work on the golf course ceased long ago. The Signature Circle
lots have been the subject of an extensive and expensive marketing program for at least 1 1/2 years. The hotel
site is subdivided and serviced. The first subdivision plan is complete and serviced. However, the only real on-
going work is an attempt to raise new financing or sell properties. The development work on the properties, oth-
er than the Wyndansea Lands, was completed some time ago. On those properties, the Petitioners are attempting
to sell either serviced lots or completed strata lots.

38 To put it bluntly, the Petitioners have sought CCAA protection to buy time to continue their attempts to
raise new funding. As counsel for the Petitioners stated in argument, they need time to "try to pull something out
of the hat". They have sought DIP financing so that they can do this at the expense of their creditors. This is not
an appropriate use of the extraordinary remedy offered by the CCAA.

39 In Redekop Properties Inc., Re, 2001 BCSC 1892, 40 C.B.R. (5th) 62 (B.C. S.C. {In Chambers]), Sigurd-
son J. came to the same conclusion while considering the applicability of a CCAA proceeding to a company that
was effectively a real estate holding and development business. He stated as follows at para. 63:

It is also a factor that this type of company is not the classic ongoing business to which C.C.A.A. pro-
tection is often afforded. I do not say that protection might not, in appropriate circumstances, be exten-
ded to companies with few unsecured creditors and no real ongoing business, but I think that the relat-
ive absence of these things are factors to consider in determining whether to continue an order in-
volving a company or to allow the secured creditors to foreclose.

40 Similar observations were made by Tysoe J.A. in Cliffs at para. 36:

Although the CCAA can apply to companies whose sole business is a single land development as long
as the requirements set out in the CCAA are met, it may be that, in view of the nature of its business and
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financing arrangements, such companies would have difficulty proposing an arrangement or comprom-
ise that was more advantageous than the remedies available to its creditors. The priorities of the security
against the land development are often straightforward, and there may be little incentive for the credit-
ors having senior priority to agree to an arrangement or compromise that involves money being paid to
more junior creditors before the senior creditors are paid in full. If the developer is insolvent and not
able to complete the development without further funding, the secured creditors may feel that they will
be in a better position by exercising their remedies rather than by letting the developer remain in control
of the failed development while attempting to rescue it by means of obtaining refinancing, capital injec-
tion by a new partner or DIP financing.

41 The nature of the Petitioners' business and financing arrangements are such that it is extremely unlikely
that the protection of the CCAA could facilitate a compromise or arrangement between the Petitioners and their
creditors.

Foreclosure Proceedings

42 All of the Petitioners' developments are currently subject to ongoing foreclosure proceedings. The Petition-
ers' desires to raise new funding or sell some of their assets can be, and are being, pursued in the course of those
proceedings. Their desire to buy time to do so can be the subject of application in the foreclosures. They already
have sufficient protection of their interests in the existing court proceedings.

43 This issue was dealt with in Redekop, where Sigurdson J. stated at para. 61:

... I am satisfied that the protection the company wishes to obtain is equally available in practical terms
in a foreclosure proceeding, and the foreclosure proceeding allows the secured creditors to begin to en-
force their security. The options of seeking a joint venture partner or selling are just as available in a
foreclosure as they are under the protection of a C.C.A.A. proceeding.

Limiting the Proceedings to the Wyndansea Lands

44 The Petitioners sought an order amending the Order to limit it to only the Wyndansea Lands. This is op-
posed by the Syndicate. I am not aware of any precedent for such an order. I have not seriously considered how
a partial stay might work in this case. Even on a cursory review, it would appear to create unnecessary disputes
between creditors as the realization progressed on other assets of the Petitioners. This would complicate and pro-
long resolution of those proceedings. I question whether the CCAA can apply to only one part of the operations
of a company rather than to all of it. I do not have to decide that issue here as I am not prepared to make such an
order.

Other Stakeholders

45 The Petitioners have argued that the interests of the community should be a significant factor in the de-
cision made on this application. I do not agree. While the development will bring employment and other benefits
to the community of Ucluelet when it proceeds, the interests of the community are not directly engaged by the
dispute that is currently before me.

46 The Petitioners' reliance on Skeena Cellulose Inc., Re, 2003 BCCA 344. 13 B.CLR. (4th) 236 (B.C.
C.A), is misplaced. The situation here bears no similarity to the circumstances that were faced by the com-
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munities affected by the Skeena Cellulose operations. It was estimated that 8,000 direct and indirect jobs de-
pended upon the continuation of that business. Here, there are no existing jobs that will be impacted by a failure
to continue the stay of proceedings. Further, the potential of future benefits for the community remains the same
whether or not the stay is continued. If the golf resort is the best use of the lands, then it is likely that the project
will proceed in the future when circumstances permit.

Summary

47 There are no circumstances present that make it appropriate to continue the Order. In addition, the Order
should not have been sought on an ex parte basis. The Order will accordingly be set aside. As I have not found a
failure to make full and frank disclosure on the part of the Petitioners, I decline to make the order effective nunc

pro tunc.

48 The parties are scheduled to appear before me on February 12, 2009, at 9:00 a.m. I will consider arguments
regarding costs at that time.

Application granted.

END OF DOCUMENT
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Hester Creek Estate Winery Ltd., Re
IN THE MATTER OF THE COMPANIES CREDITORS' ARRANGEMENT ACT, R.S.C. 1985, ¢c. C-
36, as amended
And IN THE MATTER OF HESTER CREEK ESTATE WINERY LTD. (PETITIONER)
British Columbia Supreme Court [In Chambers]
Buyrnyeat J.
Heard: March -2, 4, 2004
Judgment: March 17, 2004
Docket: Vancouver 1L.040416

Copyright © Thomson Reuters Canada Limited or its Licensors.
All rights reserved.
Counsel: W.E.J. Skelly for Petitioner
J.I. McLean for 658302 B.C. Ltd.
H.M.B. Ferris for Bank of Montreal
Subject: Civil Practice and Procedure; Insolvency; Corporate and Commercial
Civil practice and procedure --- Judgments and orders -- Ex parte orders - Setting aside -- General principles

Petitioner winery obtained ex parte order under Companies' Creditors Arrangement Act related to procedures
and timing for plan of reorganization of winery's debt and including stay of proceedings -- Winery brought mo-
tion to confirm and extend certain terms of order -- Respondent bank was secured creditor claiming 98 per cent
of winery's debt and brought cross-motion to dismiss proceedings under Act and to set aside ex parte order --
Bank took position that ex parte order would not have been granted had winery not failed to disclose numerous
matters -- Motion by winery dismissed -- Cross motion by bank granted; ex parte order discharged -- Had
winery made full and fair disclosure of information relevant to largely unsuccessful two-year effort to make ar-
rangements with its creditors, ex parte order would not have been made -- Overall debt reportedly owed by
winery to particular corporations was really shareholder loan, not debt, and left secured creditor bank with 98
per cent of debt rather than only 80 per cent as reported by winery -- Other debts reported by winery lacked suf-
ficient certainty and total amount of debt was unlikely to meet $5 million threshold required under Act --
Winery knew but failed to disclose bank's negative views regarding any plan of reorganization rendering any
plan unlikely to succeed -- Winery failed to make full and fair disclosure of slim possibility of loan from Farm
Credit Corporation or from other apparent sources of financing -- Winery's failure to make full and fair disclos-
ure amounted to misleading court.

Bankruptcy and insolvency --- Proposal -- Companies' Creditors Arrangement Act -- Miscellaneous issues

Petitioner winery obtained ex parte order under Companies' Creditors Arrangement Act related to procedures
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and timing for plan of reorganization of winery's debt and including stay of proceedings -- Winery brought mo-
tion to confirm and extend certain terms of order -- Respondent bank was secured creditor claiming 98 per cent
of winery's debt and brought cross-motion to dismiss proceedings under Act and to set aside ex parte order --
Bank took position that ex parte order would not have been granted-had winery not failed to disclose numerous
matters -- Motion by winery dismissed -- Cross motion by bank granted; ex parte order discharged -- Had
winery made full and fair disclosure of information relevant to largely unsuccessful two-year effort to make ar-
rangements with its creditors, ex parte order would not have been made -- Overall debt reportedly owed by
winery to particular corporations was really shareholder loan, not debt, and left secured creditor bank with 98
per cent of debt rather than only 80 per cent as reported by winery -- Other debts reported by winery lacked suf-
ficient certainty and total amount of debt was unlikely to meet $5 million threshold required under Act --
Winery knew but failed to disclose bank's negative views regarding any plan of reorganization rendering any
plan unlikely to succeed -- Winery failed to make full and fair disclosure of slim possibility of loan from Farm
Credit Corporation or from other apparent sources of financing -- Winery's failure to make full and fair disclos-
ure amounted to misleading court.

Cases considered by Burnyeat J.:

Mooney v. Orr (1994). 33 CP.C. (3d) 31, [1995] 3 W.WR. 116, 100 B.CL.R. (2d) 335, 1994
CarswellBC 26 (B.C. S.C.) -- followed :

Philip's Manufacturing Ltd., Re (1991), 9 CBR. (3d) I, [1992] 1 W.W.R. 651, 60 B.CL.R. (2d) 31,
1991 CarswellBC 502 (B.C. S.C.) -- followed

Statutes considered:

Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3
Generally -- referred to

Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36
Generally -- referred to
s. 11(3) -- referred to
s. 11(6) -- referred to

Farm Debt Mediation Act, S.C. 1997, c. 21
Generally -- referred to

MOTION by winery to extend and confirm ex parte order related to reorganization proceedings; CROSS-MO-
TION by bank to set aside ex parte order.

Burnyeat J.:
1 This is a motion on behalf of the Petitioner that the relief provided in the February 16, 2004 Order be con-

firmed and extended under certain terms, including that, first, the Petitioner call a meeting for no later than May
14, 2004 for the purpose of considering and voting on a plan of arrangement and compromise and, second, that
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the Monitor appointed on February 16, 2004 prepare what is referred to as a solicitation package to solicit offers
for the assets of the Petitioner, with any such offers to be received by April 21, 2004.

2 There is also a motion by the Bank of Montreal and 658302 B.C. Ltd. that, first, this proceeding under the
Companies' Creditors Arrangement Act, R.S.C. 1985 c. C-36 ("C.C.A.A.") be dismissed and, second, the ex
parte order made February 16, 2004 pursuant to s. 11(3) of the C.C.A.A. be set aside. While I will deal with the
Motion of the Bank of Montreal and 658302 B.C. Ltd. first, many of the conclusions I have reached also apply
to the question of whether the Petitioner should be granted the extension of time it seeks.

3 The primary basis upon which the order is sought by the Bank of Montreal and 658302 B.C. Ltd. is that a
number of matters were not disclosed by the Petitioner when the February 16, 2004 Order was made, that these
matters were collectively of a material nature, that they should have been disclosed, that the Order would not
have been made if they had been disclosed, and that the Order now sought by the Petitioner should not be gran- ted.

4 1 am satisfied that I am bound by the decision in Philip's Manufacturing Ltd., Re (1991), 60 B.C.LR. (2d)
311 (B.C. S.C.), regarding the question of whether the order should have been granted on February 16, 2004. In
Philip's Manufacturing Ltd., Macdonald, J. dealt with a similar application and stated:

I have concluded that none of the facts alleged, or where all of them taken together, would have influ-
enced my decision to grant the ex parte order in the first place.

5 I am also satisfied that the obligation of a Petitioner on an ex parte application under the C.C.A.A. can be
likened to the obligation of an applicant for a Mareva injunction. In Mooney v. Orr (1994), 100 B.CL.R. (2d)
335 (B.C. S.C.), that obligation was described as follows by Huddart, J., as she then was, as being that the Ap-
plicant: " . . . must make full and fair disclosure of all material facts known to him and make proper inquiries
for any additional relevant facts before making the application.” I am also satisfied that the obligation includes
the requirement to disclose what Huddart,J. described as "facts relevant to the defendant's position to the extent
it is known."

6 Huddart, J. then concluded in Mooney as follows:

If there is less than full disclosure, or if there is a misleading of the court about material facts, the order
should be discharged.

7 The material facts said to have been withheld to the court in the original materials are said to be numerous.
If known by me, I have concluded that a number of factors would have led me to a contrary decision to the one I
made February 16, 2004 as I have concluded that there was not a full and fair disclosure of all material facts.

8 Dealing first with the government debt, the Petition states it to be $227,000, whereas the material now in-
dicates it to be $340,000. In this regard, I am satisfied that this is not a fact which could have been known after
making proper inquiries, and, therefore, the fact that the figure has changed would not have influenced my de-
cision at the time as it does not appreciably increase the debt that is owing by the Petitioner.

9 Regarding the overall debt owed by the Petitioner, I find that the debt owed and how the debt was owed to
the parent company of Hester Creek was a material fact not disclosed. I am also satisfied the overall debt was
not sufficiently described because potential amounts owing to three employees whose employment had been ter-
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minated were not included in the list of debts. The Petition showed that the secured debt included $875,000 ow-
ing to European and Allied Commerce Ltd. ("European”). In fact and well within the knowledge of Mr. Odishaw
who swore the Affidavit verifying the information set out in the Petition, there was no debt owing to European.
The debt described was actually a shareholders loan to the parent company of Hester Creek, being Valtera
Wines Ltd. ("Valtera™).

10 The significance of this fact is twofold. First, the debt is owing by shareholders loan and it would un-
doubtedly be the case that a shareholder would not be in the same class of creditors as would secured creditors,
so that the likelihood of any plan of arrangement being approved may well be diminished, taking into account
that the Bank of Montreal and 658302 B.C. Ltd. would then represent almost 98% of the secured debt, rather
than only about 80%. This percentage change combined with the known but undisclosed views of the Bank of
Montreal and 658302 B.C. Ltd. make it almost impossible to conclude that any plan of reorganization will be
successful.

11 Second, the debt owing to Valtera becomes suspect in the context of whether the total debt of Hester Creek
reaches the minimum of $5 million which is required under the C.C.A.A. The debt set out in the petition materi-
als totals $5,315,000, of which $4,759,000 is secured debt. Now that it is apparent that $875,000 is not owed to
European as a secured debt but is owed to Valtera as a shareholders loan, the amount said to be owing has de-
creased from $875,000 to what the Petitioner now says and what the Monitor appointed under the February 16,
2004 Order says is $686,922. While the total debt is then reduced only $188,000 to $5,126,922, the $686,922
figure does not have the sufficient certainty which would have allowed me to conclude that the Petitioner had
met the $5 million threshold required under the C.C.A.A.

12 First, the financial statements which were part of the Petition materials show the shareholders loan to Val-
tera as being $927,528 at December 31, 2001, $487,411 at December 31, 2002, and $556,003 at September 30,
2003. There is no explanation why no amount was shown as owing to Valtera in the Petition despite the fact that
the financial statements were available to the Petitioner and were included in the Petition materials. There is no
certainty that the shareholders loan was at least $560,000 when the Petition was filed in order that the total debt,
including the shareholders loan, would be at least $5 million.

13 Second, there is no credible explanation from Mr. Odishaw why he would omit any debt as owing to Val-
tera while stating that there was secured debt owing to European. By December 2003, Mr. Odershaw was a dir-
ector of both Valtera and Hester Creek. I cannot conclude his affidavit sworn February 16, 2004 constitutes full
and fair disclosure of all material facts known to him or that it could be said that he had made proper inquiries
about relevant facts before he swore his misleading affidavit.

14 Third, it appears that Valtera was able to obtain funds from European and that those funds were used either
to pay debts of Hester Creek directly or to advance funds to Hester Creek so that Hester Creek could pay its
debts directly. It is not clear whether funds advanced to Hester Creek were advanced by shareholders loan,
whether the balances reflected in the financial records of Hester Creek reflect all such advances made, or wheth-
er funds paid directly by Valtera to creditors of Hester Creek are reflected as shareholders loans.

15 In this regard, I note the following. In his December 17, 2003 letter to the Farm Debt Mediation Service,
Mr. Odishaw states that Valtera will pay "back salaries" of various Hester Creek employees on an "ex gratia

basis", and that "all advances" made on behalf of Hester Creek by Valtera are "and will be on an ex gratia
basis." In the February 27, 2004 report of the Monitor appointed in the February 16, 2004 Order, the Monitor
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states that the $686,922 now stated to be the balance owing under the shareholders loan includes all payments
made by Valtera on behalf of Hester Creek since the new management took over in November 2003, and that
this amount is $106,999. If this sum represents ex gratia payments not to be included in the amount of the share-
holders loan, then the total debt owing may well be reduced to an amount which is perilously close to the $5
million minimum.

16 Fourth, it is difficult to see how $875,000 advanced by European to Valtera so that Valtera could purchase
the shares of Hester Creek could end up being part of any shareholders loan owed by Hester Creek to Valtera.
Accordingly, any part of the shareholders loan representing the original $875,000 advanced by European to Val-
tera would have to be removed from the balance owing under the shareholders loan balance said to be owing.

17 Accordingly, I have concluded that there was less than full disclosure and a misleading of the Court about
material facts regarding the overall debt owed by the Petitioner and that, if those facts had been known, the Or-
der made February 16, 2004 would not have been made.

18 Regarding the possibility of a Farm Credit Corporation Loan as a possible source of financing, the Petition
materials state:

The management of Hester Creek has also recently had discussions with Mr. Raymond Wagner of Farm
Credit Corporation of Canada ("F.C.C.C."). In respect of potential financing, Mr. Wagner indicated that
F.C.C.C. may be prepared to extend as much as $2,500,000, representing approximately 50% of the
value of Hester Creek's hard assets.

19 What was not disclosed was that an application had been made to F.C.C.C. in the summer of 2003 and that
this application had been turned down by F.C.C.C. I consider that material as it appears to close the door on
F.C.C.C. being a realistic source of funding in any restructuring plan to be advanced by Hester Creek. Also, the
impression left by Mr. Odishaw and the Petition that possible F.C.C.C. financing is a recent possibility is ad-
versely affected by the knowledge that this is the second time around for such an application.

20 Regarding the role of European in these matters, European is described in the Petition materials as having
provided Valtera with some of the financing for the acquisition of the shares of Hester Creek and as being a
company that might be willing to invest $1 million in Hester Creek. In what Mr. Odershaw describes as a Febru-
ary 16, 2004 letter, but which is, in fact, undated, European states that it is reviewing "a financial restructuring
package," that any decision would depend on "further due diligence by us and a further review of the business
plan,” and that a decision would be made in 30 to 45 days. Full disclosure would have required that Hester
Creek provide some explanation about the business plan referred to as that plan has not been made available to
the court, about why it would be necessary for European to undertake due diligence on a company that it had
been involved with for over 5 years, and about why European was a likely candidate for $1 million of invest-
ment. In this latter regard, I note that the former President of Hester Creek in her February 26, 2004 affidavit
states that the principal of European advised her in 2003 that European "had no further funds to invest in Valtera
or Hester Creek." The failure to disclose that there might be some doubts about whether an undated letter repres-
ented a realistic source of funds was material to the question of whether the plan of reorganization had any like-
lihood of success and was material to the question of whether or not I would have granted the February 26, 2004
order.

21 The statement in the Petition that Hester Creek has "excellent prospects of obtaining financing” cannot be
sustained if Hester Creek is relying only on European. However, that statement may also apply to the possibility

Copr. © West 2008 No Claim to Orig. Govt. Works

htto://canada.westlaw.com/print/printstream.aspx ?orft=HTMLE& ifm=NotSet&destinatio... (4/10/2009



Page 6 of 9

Page 6
2004 BCSC 345, 50 C.B.R. (4th) 73, [2004] B.C.W.L.D. 782

of financing through Fog Cutter Capital Group ("Fog Cutter") of Portland, Oregon. In the Petition materials, Fog
Cutter is described as an investment banker lender who had expressed a great deal of interest and who was in the
process of completing due diligence with respect to the potential investment of $3,500,000. In his affidavit, Mr.
Odishaw states that, but for a holiday on February 16, 2004 in the United States, Hester Creek would have had a
letter available outlining the intention of Fog Cutter. The possible financing from this source also appears to be
illusory. No such letter was subsequently produced. Nothing is filed to refute the statement in the February 26,
2004 affidavit of the former President of Hester Creek that one of the principals of Hester Creek has mentioned
Fog Cutter since 2003 as a potential source of funds and that some of the principals of Fog Cutter are also prin-
cipals of Valtera.

22 Regarding the financial position of Valtera, the following statement is made in the Petition:

From a short-term perspective, Valtera has indicated that it would be prepared to provide up to
$100,000 in debtor-in-possession financing to allow Hester Creek to satisfy its post-filing obligations
until sufficient cash flow is generated for that purpose.

23 What is not set out in the materials was a material failure to disclose the following. First, the shares of Val-
tera are pledged to European so that Valtera is not in a position to provide any security by the hypothecation of
its shares in Hester Creek when and if Valtera seeks funds. Second, the Bank of Montreal obtained a judgment
against Valtera on January 15, 2004 which totals $3,217,335.14 as at February 18, 2004. The failure to disclose
these facts would have resulted in the Order granted on February 16, 2004 not being made as there could be no
assurance that the financial status of Valtera would allow the debtor-in-possession financing which is so critical
to the expense of the Monitor and to the cost of running Hester Creek. The judgment in favour of the Bank of
Montreal was granted more than a month before Mr. Odishaw swore his affidavit. The failure to advise the
Court regarding this judgment is inexcusable.

24 The details provided about the foreclosure proceedings of 657302 B.C. Ltd. do not constitute full disclos-
ure. The Petition materials indicate that a June 2002 mortgage was granted, Hester Creek breached its obliga-
tions under that mortgage within six months, that foreclosure proceedings were commenced in December 2002,
that the original debt was assigned to 657302 B.C. Ltd., and that Hester Creek entered into a forbearance agree-
ment with 657302 B.C. Ltd. What was not revealed was that a three-month redemption period was granted. I
take that to be a reflection of the court's determination of the jeopardy being faced by the mortgagee about
whether the balance owing under all three charges against the land could be satisfied. Also not revealed in the
Petition materials was that there was an order absolute of foreclosure application pending, that a June 2003 ap-
praisal of $3,400,000 was filed in the foreclosure proceedings, that the forbearance agreement with 657302 B.C.
Ltd. was signed by both Hester Creek and Valtera, and that Valtera agreed not to displace Ms. Warwick as a dir-
ector and President of Hester Creek. I consider the failure to disclose those facts as a failure to make full and fair
disclosure and to set out the facts about the likely views of a major creditor when that view was well known by
the Petitioner.

25 The other matters about the foreclosure action which were not disclosed also constitute a failure to make
full and fair disclosure of all material facts. First, the January 20, 2004 appraisal material revealed in the Petition
materials showed a value of $5,030,000 while the appraisal that was filed in the foreclosure proceedings indicat-
ing a value of $3,400,000. The difference of an appraisal obtained only about eight months earlier is significant.
Second, in view of the engineered departure of Ms. Warwick who had solicited the take-out financing by 657302
B.C. Ltd. and whose presence was demanded by 657302 B.C. Ltd., it might well be unlikely that 657302 B.C.
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Ltd. would vote in favour of any plan of reorganization. Third, the assessment by the court that a three-month
redemption period was warranted and the fact that an order absolute of foreclosure application was available to
657302 B.C. Ltd. should have been revealed. Fourth, if the $3,400,000 appraisal of land was accurate, there was
considerably less, if not very little certainty that any plan of reorganization could be successful without great
amounts of equity participation being available. Certainly Hester Creek could not borrow itself out of its prob-
lems with both debt and assets of about $5,000,000 to $5,500,000. Fifth, the picture presented in the Petition
materials that the future would be better for Hester Creek now that Ms. Warwick was gone ignored the added
complication of the unhappiness of 657302 B.C. Ltd. that Ms. Warwick was no longer President.

26 There was also not full and fair disclosure regarding the forbearance agreements that were in place. The
Petition materials indicate forbearance agreements with the Bank of Montreal and 658302 B.C. Ltd. but do not
disclose the following. First, there were four forbearance agreements with the Bank of Montreal not one.
Second, the first forbearance agreement with the Bank of Montreal provided that Valtera would seek equity part-
ners and inject a minimum of $500,000 into Hester Creek. Third, the four forbearance agreements generally ac-
knowledge that Hester Creek was in default of conditions surrounding its indebtedness to the Bank of Montreal
back to 2002. Fourth, the third and fourth forbearance agreements provided that Hester Creek would not seek re-
lief under the C.C.A.A. or the Bankruptcy and Insolvency Act ("B.I.A.") without the prior written consent of the
Bank of Montreal. Fifth, that same provision is in the forbearance agreement between Valtera, Hester Creek and
658302 B.C. Litd.

27 1 consider these matters to be material non-disclosures because the Petition materials fail to set out that: (a)
Hester Creek and Valtera have been attempting to arrange new financing since April 2002 and have been unsuc-
cessful in doing so; (b) that the indulgences granted by the Bank of Montreal were gained partially on the agree-
ment of Hester Creek not to seek C.C.A.A. or B.LA. protection; and (c) that Hester Creek has been in default
since April 2002 whereas the Petition materials leave the impression that the financial problems have only resul-
ted as a result of poor management. Although it may be that the covenant not to seek C.C.A.A. or B.LA. relief is
unenforceable against Hester Creek, it is a factor that I would have taken into account in determining the possib-
ility of any plan of reorganization being successful in view of the position taken by the Bank of Montreal and
658302 B.C. Ltd., who represent somewhere between 98% and 100% of what I now know to be three and not
four secured creditors.

28 I am also satisfied that there was not full and fair disclosure about an application made by Hester Creek
under the Federal Farm Debt Mediation Act. Nothing is set out in the Petition materials about such a filing. I
consider that a material non-disclosure having the effect of misleading the Court. An application for the appoint-
ment of a Receiver Manager by the Bank of Montreal in its action to enforce its security was to be heard on
December 12, 2003 and was then adjourned to December 16, 2003. On December 13, 2003, Hester Creek ap-
plied under the Farm Debt Mediation Act for a stay of proceedings, a review of its financial affairs, and for a
mediation with its creditors. A stay of proceedings was granted automatically on December 16, 2003 but, after
counsel for the Bank of Montreal made representations, the stay was terminated by Agricultural and Agri-Food
Canada as at January 9, 2004. On January 8, 2004, Hester Creek appealed that termination of the stay of pro-
ceedings, stating that it had not had the opportunity "to present to all creditors or the majority thereof any ar-
rangement for consideration." The appeal of Hester Creek produced a further stay to February 14, 2004.
However, the appeal board reached its decision on January 19, 2004 and determined that the original decision to
terminate the stay of proceedings should be upheld.

29 All of this information was known to Hester Creek when the Petition materials were filed on February 16,
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2004. All of this information should have been revealed in the Petition materials as it goes to provide back-
ground to the longstanding efforts of Hester Creek to make arrangements with its creditors and to fully advise
the court of the position which would have been taken by the Bank of Montreal regarding a potential restructur-
ing. The refusal of the Bank of Montreal to enter into further discussions would have been apparent if there had
been full disclosure. This knowledge about the likely position of the Bank of Montreal regarding a possible re-
structuring would have influenced my decision about whether the Order made February 16, 2004 should have
been made or not. This information was also relevant regarding whether any plan of reorganization would have
any chance of approval. This failure to provide full and fair disclosure of all material facts and to set out the
likely position of the Bank of Montreal on a potential reorganization was less than full disclosure and amounted
to misleading the Court about material facts.

30 For the reasons set out above, I have concluded that if there had been full and fair disclosure or if the Peti-
tioner had not inadvertently or advertently misled the court, the order that was made on February 16, 2004
would not have been made. On ex parte applications and in all materials which will be presented to the Court
and to the creditors of a company seeking protection under the C.C.A.A., it is unacceptable for the materials to
constitute anything less than full and fair disclosure. Affidavit material prepared by counsel for a petitioner
should not be presented to the Court without counsel making proper inquiries about all material facts. Affidavits
should not be sworn in support of a petition without the affiant making proper inquiries about all material facts.
Materials which constitute less than full disclosure or which mislead the Court about material facts are unaccept-
able. In the case at bar, the materials prepared and filed were not only woefully inadequate but were also pur-
posely misleading. In the circumstances, the Order will be discharged.

31 After notice to Valtera as to the charge created for the debtor-in-possession advances and to the Monitor as
to the administrative charge set out in the February 16, 2004 Order, the Petitioner, the Bank of Montreal, 658302
B.C. Ltd. or the Monitor will be at liberty to speak to the question of whether the debtor-in-possession financing
charge and the administrative charge will or will not retain the priority ranking set out in the February 16, 2004
Order. The granting of the Order today will not affect that question. The question of who should bear the costs
of the Motion of the Bank of Montreal and 658302 B.C. Ltd. will also not be dealt with today. The Bank of
Montreal and 658302 B.C. Ltd. will be at liberty to speak to that question in due course.

32 The stay of proceedings set out in the February 16, 2004 Order and by the March 2, 2004 Order will expire
at 12 o'clock noon today. The Petitioner shall deliver up its assets to the Receiver Manager appointed in the
Bank of Montreal proceedings.

33 If I am found to be wrong in deciding that the February 16, 2004 Order should be discharged, then I have
also reached the conclusion that the test set out under s. 11(6) of the C.C.A.A. has not been met as I cannot be
satisfied that the circumstances which exist are such that the order sought by Hester Creek is appropriate or that
Hester Creek has acted and is acting in good faith and with due diligence. I cannot be satisfied that continued
protection under the C.C.A.A. is appropriate. I am satisfied that any plan of reorganization of Hester Creek is
doomed to fail. Hester Creek has reached the end of a two-year road and the creditors of Hester Creek should no
longer be delayed. The application of Hester Creek is therefore dismissed.

34 The application to join Valtera as a co-Petitioner is also dismissed. That dismissal will not affect the abil-
ity of Valtera to file its own proceedings under the C.C.A.A. if it so wishes. I will hear any such application by

Valtera. Any such application will be heard only upon notice to the secured creditors of Valtera, to the Bank of
Montreal, and, if it is a creditor of Valtera, to 658302 B.C. Ltd.
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Order accordingly.

END OF DOCUMENT
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Re PACIFIC NATIONAL LEASE HOLDING CORPORATION, PACIFIC NATIONAL FINANCIAL
CORPORATION, PACIFIC NATIONAL LEASING CORPORATION, PACIFIC NATIONAL VEHICLE

LEASING CORPORATION, SOUTHBOROUGH HOLDINGS INC. and PAC NAT EQUITIES

CORPORATION
British Columbia Court of Appeal
Macfarlane J.A. {in Chambers]
Heard: October 22, 1992
Judgment: October 28, 1992
Docket: Doc. Vancouver CA016047
Copyright © Thomson Reuters Canada Limited or its Licensors.
All rights reserved.
Counsel: H.C. Ritchie Clark and D.D. Nugent, for petitioners (appellants).
W.E.J. Skelly, for Sun Life Trust Company.
M.P. Carroll, for Mutual Life Assurance Company of Canada.
W.C. Kaplan, for Commcorp Financial Services Inc. and National Trust.

H.W. Veenstra, for National Bank of Canada.

Subject: Corporate and Commercial; Insolvency

Corporations --- Arrangements and compromises -- Under Companies' Creditors Arrangements Act -- Applica-

tion of Act.

Corporations -- Arrangements and compromises -- Companies’ Creditors Arrangement Act -- Court refusing to
authorize company to set aside funds to fulfil its obligations under Employment Standards Act -- Company ap-
plying for leave to appeal from order -- Leave being denied as appeal likely to delay or frustrate re-organization
efforts -- Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-46 -- Employment Standards Act, R.S.B.C.

1979, c. 10.

The petitioners made an application under the Companies' Creditors Arrangement Act ("CCAA") for a stay of
all proceedings so that they might attempt a re-organization of their affairs. The stay was granted, but the peti-
tioners subsequently applied to set aside over $1 million in a trust fund to meet their obligations under the Em-
ployment Standards Act (B.C.). The petitioners' application was dismissed because to allow the petitioners' ap-
plication would be an unacceptable alteration of the status quo in effect when the order was granted. The peti-

tioners sought leave to appeal.
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Held:

The application was dismissed.
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In supervising a proceeding under the CCAA, orders are made, and orders are varied as changing circumstances
require. Orders depend upon a careful and delicate balancing of a variety of interests and problems. In that con-
text, appellate proceedings may well upset the balance and delay or frustrate the process under the CCAA. Ac-

cordingly, it was not appropriate to grant leave to appeal.

Cases considered:

Hongkong Bank of Canada v. Chef Ready Foods Ltd. (1990), 4 CB.R. (3d) 311, 51 B.CLR. (2d) 34,

[1991] 2 W.W.R. 136 (C.A.) -- considered
Westar Mining Ltd., Re (1992), 14 C.BR. (3d) 95 (B.C. S.C.) -- referred to
Statutes considered:
Bank Act, R.S.C. 1985, c. B-1.
Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36.
Employment Standards Act, R.S.B.C. 1979, c. 10.
Application for leave to appeal from order made under Companies' Creditors Arrangement Act.

Macfarlane J.A.:

1 This is an application for leave to appeal an order of Mr. Justice Brenner pronounced August 17, 1992 pur-

suant to the Companies’ Creditors Arrangement Act, R.S.C. 1985, c. C-36 (the "C.C.A.A.").

2 The petitioners had become insolvent prior to July 22, 1992 when they made an application under the
C.C.AA. for a stay of all proceedings so that they might attempt a reorganization of their affairs as contem-

plated by the C.C.A.A.

3 Mr. Justice Brenner made an ex parte order on July 23, 1992. The effect of the order was to stay all pro-

ceedings against the petitioners.

4 The order permitted the petitioners to maintain in trust a sum not exceeding $1,500,000, to satisfy the poten-
tial liabilities of directors and officers of the petitioner companies with respect to the payment of wages under
provincial legislation and remittances in connection therewith pursuant to federal legislation. The petitioners had
previously established that fund to protect its directors and officers from potential personal liability under the
Employment Standards Act, R.S.B.C. 1979, c. 10, for failing to make the payments mandated by that statute.

5 On July 31, 1992 Mr. Justice Brenner heard a number of applications brought by various interested parties
seeking to set aside the ex parte stay order or, if the stay order was not set aside, to vary its terms. Mr. Justice
Brenner amended and replaced the stay order with an order on terms proposed by the parties. That order has not
yet been entered and has gone through a number of amendments. The order provided that on an interim basis,
pending the hearing and determination of an application on the merits of the issues, the petitioners should not,
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without further order of the court, make any payment to any employee or employees of the petitioners in respect
of unpaid wages, severance, termination, lay-off, vacation pay or other benefits arising or otherwise payable as a
result of the termination of an employee or employees.

6 The merits were argued in August, and on August 17 Mr. Justice Brenner delivered the reasons for judg-
ment and made the order which is the subject of this application.

7 The operative portions of the order read as follows:

THIS COURT ORDERS that the application by the Petitioners to make statutory severance payments or
to maintain a trust fund to indemnify its directors and officers with respect to statutory severance pay-
ments is dismissed;

THIS COURT FURTHER ORDERS that any proceedings that may be brought by employees of the Pe-
titioners to compel payment of statutory severance payments are stayed.

8 The appeal concerns the order made under para. 1 of the order, not against the stay granted in para. 2.

9 The reasons for judgment of Mr. Justice Brenner are careful and detailed and are contained in 17 pages. The
reasons contain a review of the essential facts, including the circumstances which gave rise to the financial diffi-
culties of the petitioners, the competing arguments with respect to the need and the ability to make severance
payments to employees whose services had been terminated, a consideration of the purposes of the C.C.AA,
the principle derived from the judgment of Mr. Justice Macdonald in Re Westar Mining Ltd., unreported reasons
for judgment, August 11, 1992 [now reported at 14 CBR. (3d) 95 (B.C. S.C.)] (which dealt with a similar is-
sue), and the application of that principle to the facts of this case.

10 The essential facts are that the petitioners are a group of interrelated companies that have carried on a leas-
ing business for some years. Just prior to the commencement of the C.C.A.A. proceedings the petitioners had
over $246,000,000 in lease portfolios under administration. They had a workforce of approximately 230 which,
by the time Mr. Justice Brenner gave his reasons on August 17, 1992, had been reduced to 60. The provisions of
the Employment Standards Act had not, by August 17, 1992, given rise to any actual liability with respect to the
severance of the employees who had left the company. The potential liability was not known but the company
said that it could be as much as $1,500,000.

11 Mr. Skelly informed me, upon the hearing of the application, that the latest information indicated a liabil-
ity for severance pay in an amount of approximately $850,000 and for vacation pay in an amount of approxim-
ately $150,000 for a total potential liability of $1,000,000. I understand from counsel that once the funders are
repaid there may be as much as $61,000,000 available to meet other liabilities.

12 Mr. Clark, for the petitioners, was not prepared to concede that the potential liability had been reduced,
and submits that a trust fund of about $1,300,000 is required.

13 The petitioners were in the business of purchasing equipment or vehicles and entering into leases with
third parties. The initial purchases were financed with security on such leases granted in favour of National
Bank of Canada and by way of a trust deed in favour of Canada Trust Company and Royal Trust Company. Ad-
ditional financial advances were obtained from the other respondents, who are 27 other financial institutions, re-
ferred to in the material as the "funders." The funders advanced moneys and took security, in part by way of as-
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signment of the lease revenue strearm. The moneys advanced by the funders exceeded the amount which the peti-
tioners had paid for the equipment or vehicles. The difference, together with other revenue, was the petitioners'
profit.

14 The arrangements with the funders provided that the petitioners would continue the ongoing administration
of the leases, including collection of the monthly lease payments, which would be forwarded to the funders.

15 The petitioners got into financial difficulties, which they revealed to the funders. The funders and the peti-
tioners were not able to agree to a plan to deal with this crisis. As a result the petitioners sought protection under
the C.C.AA.

16 The appellants seek an order of this court setting aside the order made August 17, 1992, and authorizing
the petitioners to comply with the statutes governing their operations (and in particular the Employment Stand-
ards Act) and permitting them to continue to maintain the trust funds with respect to possible claims against dir-
ectors and officers arising out of the various federal and provincial statutes.

17 The petitioners assert that Mr. Justice Brenner erred:

18 1. In ordering the appellants not to abide by the relevant mandatory statutory provisions including those
under the Employment Standards Act, requiring the appellants to pay all the statutory payments in full, and
thereby ordering the appellants to breach a mandatory statute regarding statutory payments.

19 2. In ruling that he had the inherent jurisdiction under the Companies’ Creditors Arrangement Act or other-
wise to order the appellants to breach the Employment Standards Act regarding statutory payments and thereby
order the petitioners to commit offences under such statute.

20 3. In failing to properly apply the relevant legal principles applicable to a decision regarding the payment
of statutory payments including such payments to former employees.

21 4. In ruling that the payment of unpaid wages and holiday and vacation pay accruing to the appellants’ em-
ployees was to be treated in the same manner as severance pay.

22 5. In suspending the provisions of the July 23, 1992 order authorizing the trust fund.

23 6. In failing to provide any protection to the directors and officers of the appellants by way of the trust
fund when ordering the petitioners to breach the Employment Standards Act, thereby exposing the directors and
officers of the petitioners to liabilities under that statute and to prosecution for offences thereunder.

24 T understand the submission of the respondents to be that the real issue is whether a judge, acting pursuant
to the powers given by the C.C.A.A., may make an order the purpose of which is to hold all creditors at bay
pending an attempted reorganization of the affairs of a company, and which is intended to prevent a creditor ob-
taining a preference which it would not have if the attempted reorganization fails and bankruptcy occurs.

25 1 think that the answer is given in Hongkong Bank of Canada v. Chef Ready Foods Lid. (1990). 4 C.B.R.
(3d) 311. [1991] 2 WW.R. 136, 51 B.CLR. (2d) 84 (C.A.). In that case Mr. Justice Gibbs, at pp. 88-89
{B.C.L.R]}, said:

The purpose of the C.C.A.A. is to facilitate the making of a compromise or arrangement between an in-
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solvent debtor company and its creditors to the end that the company is able to continue in business. It
is available to any company incorporated in Canada with assets or business activities in Canada that is
not a bank, a railway company, a telegraph company, an insurance company, a trust company, or a loan
company. When a company has recourse to the C.C.A.A. the court is called upon to play a kind of su-
pervisory role to preserve the status quo and to move the process along to the point where a comprom-
ise or arrangement is approved or it is evident that the attempt is doomed to failure. Obviously time is
critical. Equally obviously, if the attempt at compromise or arrangement is to have any prospect of suc-
cess, there must be a means of holding the creditors at bay, hence the powers vested in the court under s. 11.

26 In the same case, at p. 92, Mr. Justice Gibbs considered whether security given under the Bank Act [R.S.C.
1985, c. B-1] gave preference to the bank over other creditors, despite the provisions of the C.C.A.A. He said:

It is apparent from these excerpts and from the wording of the statute that, in contrast with ss. 178 and
179 of the Bank Act which are preoccupied with the competing rights and duties of the borrower and the
lender, the C.C.A.A. serves the interests of a broad constituency of investors, creditors and employees.
If a bank's rights in respect of s. 178 security are accorded a unique status which renders those rights
immune from the provisions of the C.C.A.A., the protection afforded that constituency for any company
which has granted s. 178 security will be largely illusory. It will be illusory because almost inevitably
the realization by the bank on its security will destroy the company as a going concern. Here, for ex-
ample, if the bank signifies and collects the accounts receivable, Chef Ready will be deprived of work-
ing capital. Collapse and liquidation must necessarily follow. The lesson will be that where s. 178 se-
curity is present a single creditor can frustrate the public policy objectives of the C.C.A.A. There will
be two classes of debtor companies: those for whom there are prospects for recovery under the
C.C.AA.; and those for whom the C.C.A.A. may be irrelevant dependent upon the whim of the s. 178
security holder. Given the economic circumstances which prevailed when the C.C.A.A. was enacted, it
is difficult to imagine that the legislators of the day intended that result to follow.

27 Mr. Justice Brenner, after reviewing that and other authorities, said:
(1) The purpose of the C.C.A.A. is to allow an insolvent company a reasonable period of time to reor-
ganize its affairs and prepare and file a plan for its continued operation subject to the requisite approval

of the creditors and the court.

(2) The C.C.A.A. is intended to serve not only the company's creditors but also a broad constituency
which includes the shareholders and the employees.

(3) During the stay period the Act is intended to prevent manoeuvers for positioning amongst the credit-
ors of the company.

(4) The function of the court during the stay period is to play a supervisory role to preserve the status
quo and to move the process along to the point where a compromise or arrangement is approved or it is
evident that the attempt is doomed to failure.

(5) The status quo does not mean preservation of the relative pre-debt status of each creditor. Since the

companies under C.C.A.A. orders continue to operate and having regard to the broad constituency of in-
terests the Act is intended to serve, preservation of the status quo is not intended to create a rigid freeze

Copr. © West 2008 No Claim to Orig. Govt. Works

httn://canada.westlaw.com/print/printstream.aspx?rs=WLCA9.09&destination=atp&prft=... 05/10/2009



Page 6 of 7

Page 6
15 C.B.R. (3d) 265, 72 B.C.L.R. (2d) 368, 19 B.C.A.C. 134,34 W.A.C. 134

of relative pre-stay positions.
(6) The court has a broad discretion to apply these principles to the facts of a particular case.
Counsel do not suggest that statement of principles is incorrect.
28 Mr. Justice Brenner then referred to the judgment of Mr. Justice Macdonald in Westar, supra, and con- cluded:

In my view, to allow the petitioners to make statutory severance payments or to authorize a fund out of
the company's operating revenues for that purpose would be an unacceptable alteration of the status quo
in effect when the order was granted.

29 He said earlier that he did not understand Mr. Justice Macdonald to be saying in Westar that in no case
should a court ever authorize severance payments when a company is operating under the C.C.A.A.

30 He held, in effect, that it was a proper exercise of the discretion given to a judge under the C.C.A.A. to or-
der that no preference be given to any creditor while a reorganization was being attempted under the C.C.A.A.

31 It appears to me that an order which treats creditors alike is in accord with the purpose of the C.C.A.A.
Without the provisions of that statute the petitioner companies might soon be in bankruptcy, and the priority
which the employees now have would be lost. The process provided by the C.C.A.A. is an interim one. Gener-
ally, it suspends but does not determine the ultimate rights of any creditor. In the end it may result in the rights
of employees being protected, but in the meantime it preserves the status quo and protects all creditors while a
reorganization is being attempted.

32 So far as the directors and officers are concerned, they were personally liable for potential claims under the
Employment Standards Act before July 22. Nothing has changed. No authority has been cited to show that the
directors and officers have a preferred right over other potential creditors.

33 This case is not so much about the rights of employees as creditors, but the right of the court under the
C.C.A.A. to serve not the special interests of the directors and officers of the company but the broader constitu-
ency referred to in Chef Ready Foods Ltd., supra. Such a decision may inevitably conflict with provincial legis-
lation, but the broad purposes of the C.C.A.A. must be served.

34 In this case Mr. Justice Brenner reviewed the evidence and made certain findings of fact. He concluded
that it would be an unacceptable alteration of the status quo for the petitioners to make statutory severance pay-
ments or to authorize a fund out of the companies’ operating revenues for that purpose. He also found that there
was no evidence before him that the petitioners' operation will be impaired if terminated employees do not re-
ceive severance pay and instead become creditors of the company. He said that there was no evidence that the
directors and officers will resign and be unavailable to assist the company in its organization plans.

35 Despite what I have said, there may be an arguable case for the petitioners to present to a panel of this
court on discreet questions of law. But I am of the view that this court should exercise its powers sparingly when
it is asked to intervene with respect to questions which arise under the C.C.A.A. The process of management
which the Act has assigned to the trial court is an ongoing one. In this case a number of orders have been made.
Some, including the one under appeal, have not been settled or entered. Other applications are pending. The pro-
cess contemplated by the Act is continuing.
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36 A colleague has suggested that a judge exercising a supervisory function under the C.C.A.A. is more like a
judge hearing a trial, who makes orders in the course of that trial, than a chambers judge who makes inter-
locutory orders in proceedings for which he has no further responsibility.

37 Also, we know that in a case where a judgment has not been entered, it may be open to a judge to recon-
sider his or her judgment and alter its terms. In supervising a proceeding under the C.C.A.A. orders are made,
and orders are varied as changing circumstances require. Orders depend upon a careful and delicate balancing of
a variety of interests and of problems. In that context appellate proceedings may well upset the balance, and
delay or frustrate the process under the C.C.A.A. I do not say that leave will never be granted in a C.C.A.A. pro-

ceeding. But the effect upon all parties concerned will be an important consideration in deciding whether leave
ought to be granted.

38 In all the circumstances I would refuse leave to appeal.
Application dismissed.

END OF DOCUMENT
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American parent entities of debtor companies commenced Chapter 11 proceedings -- Debtor companies were
principal Canadian operating entities of American parent companies -- Debtor companies brought application for
relief under CCAA and requested that terms of initial CCAA order apply to two Canadian partnerships ("CCAA
entities") affiliated with applicants -- Application granted -- Applicants were insolvent, had indebtedness in ex-
cess of $5 million and qualified pursuant to CCAA -- Proposed outline for plan included continuing process of
selling and realizing value in respect of closed and discontinued operations and coordinating with US entities to
achieve balance sheet restructuring -- Due to Chapter 11 filing, pre-filing secured credit facility was not avail-
able and as such, absent some additional facility CCAA entities would be required to repay amounts owing un-
der pre-filing credit agreement — CCAA entities would also no longer have access to operating credits, would
not longer be able to benefit from accounts receivable securitization program, would be unable to operate in or-
dinary course or satisfy ongoing obligations -- Extensive process was undertaken to obtain new debt financing --
Proposed monitor was of view that restructuring and continuation of debtor companies and CCAA entities as go-
ing concern was best option available -- Successful restructuring of CCAA entities appeared to be intertwined

with successful restructuring of American entities in Chapter 11 proceeding - In order to continue day-to-day

operations and facilitate restructuring, debtor companies required access to significant funding.

Cases considered by Pepall J.:

Lehndorff General Partner Ltd., Re (1993), 17 CBR. (3d) 24, 9 BLR. (2d) 275, 1993 CarswellOnt

183 (Ont. Gen. Div. [Commercial List]) -- referred to
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Bankruptcy Code, 11 U.S.C. 1982

Chapter 11 -- referred to

Companies' Creditors Arrangement Act, R.S.C. 1985, ¢. C-36

Generally -- referred to

APPLICATION by debtor companies for relief under Companies' Creditor Arrangement Act and order for ex-
tension of terms of initial CCAA order to two affiliated partnerships.

Pepall J.:

1 Smurfit-Stone Container Canada Inc. ("SSC Canada"), Stone Container Finance Company of Canada 11,
MBI Limited, 3083527 Nova Scotia Company, BC Shipper Supplies Ltd., Specialty Containers Inc., 639647
British Columbia Limited, 605681 N.B. Inc. Canada, and Francobec Company (the "Applicants") seek relief un-
der the CCAA. They also request that the terms of the Initial CCAA order apply to two Canadian partnerships
affiliated with the Applicants, namely Smurfit-MBI and SLP Finance General Partnership (the "CCAA Entit-
ies"). Each of these CCAA Entities has filed for Chapter 11 protection in the U.S. Deloitte and Touche Inc. has

consented to act as Monitor in

the CCAA proceedings.

2 On January 26, 2009, Smurfit-Stone Container Corporation ("Smurfit-Stone") and certain of its affiliates in-
cluding SSC Canada commenced Chapter 11 proceedings in the U.S. Smurfit-Stone is based in St. Louis, Mis-

souri and in Chicago, Illinois.

It is a leading North American producer of paperboard products, market pulp, cor-

rugated containers and other specialty packaging products. It is also one of the world's biggest recyclers of pa-
per. It currently holds approximately 18% of the North American container board market. Its operations have
been negatively affected by the global economic downturn, the decrease in consumer spending, the manufactur-
ing exodus from North America, a rise in costs, and a general market shift away from paper-based packaging. It

has numerous direct and indire

ct subsidiaries.

3 SSC Canada and Smurfit-MBI, an Ontario limited partnership, are its principal Canadian operating entities.
SSC Canada operates mills and plants producing liner board, corrugating medium and food board. Smurfit-MBI

is a converting operation that

produces corrugated containers using liner board from the mills. Its general partner

is MBI Limited which carries on no business other than acting as Smurfit-MBI's general partner and has no as-
sets other than its interest in Smurfit-MBL

4 3083527 Nova Scotia Company is wholly-owned by SSC Canada. It does not carry on business except that
it is one of the two Smurfit-MBI limited partners (the other being SSC Canada). BC Shipper Supplies Ltd. is no
longer active. Specialty Containers Inc.'s assets were all sold in 2008. 639647 British Columbia Limited has no
operations and holds the shares of BC Shippers Supplies Ltd. and Specialty Containers Inc.

5 SLP Finance General Partnership is owned by two Delaware companies. It does not carry on operations but
owns the shares of 605681 N. B. Inc. which was liquidated in 2005 and of Francobec Company, a Nova Scotia
company which previously operated a hardwood chipping facility which is now inactive. It has US$574 million

in investment assets.
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6 Stone Container Finance Company of Canada II does not carry on business except that it issued notes, the
proceeds of which were remitted to SSC Canada. It has assets of US$62 million and liabilities of US$207 mil-
lion. Collectively all of these companies and partnerships are referred to as the CCAA Entities.

7 The CCAA Entities employ approximately 2,600 people across Canada many of whom are unionized.

8 Smurfit-Stone operates as a North American company rather than as a collection of individual business
units. The U.S. and Canadian operations are fully integrated. In this regard, they have a centralized cash man-
agement system. All high level management decisions are made by a U.S. management team and it will have re-
sponsibility for the restructuring plan for the CCAA entities.

9 A secured credit facility covers both the Canadian and American operations. The amount outstanding on

this pre-filing secured credit facility as of January 23, 2009 was approximately US$1 billion of which approxim-

ately US $367 million is attributable to SSC Canada. Security over all material Canadian assets had been

provided as part of this facility.

10 The debt of the CCAA Entities

also includes Canadian notes of US$200 million and trade creditor pay-

ables of US$53.4 million. In addition, there is a Canadian accounts receivable securitization programme, the
outstanding balance of which is US$38 million as of January 23, 2009. There are six defined benefit registered
pension plans in Canada for which there is an aggregate solvency deficiency of approximately $132 million as at

December 31, 2007.

11 The Applicants are insolvent, have indebtedness in excess of $5 million and qualify pursuant to the CCAA.
The proposed outline for a plan includes continuing the process of selling and realizing value in respect of
closed and discontinued operations and coordinating with the US entities to achieve a balance sheet restructur- ing.

12 As a result of the Chapter 11 filing, the pre-filing secured credit facility is no longer available. In addition,

the Chapter 11 filing constitutes an

event of termination under the receivables agreement that govemns the ac-

counts receivable securitization programme. As such, absent some additional facility, the CCAA Entities would

be required to repay amounts owing

under the pre-filing credit agreement. In addition, they would no longer be

able to benefit from the accounts receivable securitization programme, would have no access to operating cred-

its, would be unable to operate in the ordinary course, and would be unable to satisfy ongoing obligations.

13 Under the DIP facility that is proposed, both SSC Canada and the U.S. company, Smurfit-Stone Container
Enterprises, Inc. ("SSCUS") are borrowers; the total commitment is US$750 million comprised of US$315 mil-
lion in revolving facilities available to both SSCUS and SSC Canada, a US$400 million term loan available to
SSCUS; and a US$35 million term loan available to SSC Canada. The term loan facilities are being used to take
out the accounts receivable securitization programme. The loans to SSCUS are guaranteed by SSCC and most of

the U.S. debtors and by SSC Canada

and the latter provides a charge over its assets for all advances made to SS-

CUS. There would be rights of subrogation. The loans t0 SSC Canada are guaranteed by SSCUS and most of its
U.S. subsidiaries and secured by a charge over substantially all of the assets of Smurfit-Stone's U.S. entities. The
borrowings of SSC Canada are guaranteed by the other CCAA entities.

14 While some of the DIP lenders also participated in the pre-filing secured credit facility, the DIP financing
involves new money and is not a refinancing. New lenders are also participating in the DIP facility. The lenders

of the pre-filing secured credit facility
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15 The DIP lenders are unwilling to extend the DIP facility to SSC Canada absent its guarantee of the obliga-
tions of SSCUS under the DIP facility. In addition, the business is fully integrated making it impracticable par-
ticularly in the current credit environment to secure alternate financing on a stand-alone basis. To continue oper-
ations, the DIP facility is required. Estimated cash on hand for the Canadian operating entities at January 23,
2009 was $704,517 and the accounts payable balance is estimated to be in excess of US$53 million.

16 The amount borrowed is to be secured by a charge on the Applicants' property following an Administration
charge of $1 million and a Directors' charge of $8.6 million. Until a final order has been granted by the U.S.
court approving continued lending under the DIP facility and until approved by this court, and prior to February
18, 2009, no more than $100,000 million of the U.S. revolving commitment and $15 million of the SSC Canada
revolving commitment will be available for borrowing. During the initial 30-day stay period, the CCAA Entities
anticipate they will require 1US$50 million of which US$31 million of the term loan is to be used to refinance the
account receivables securitization programme. This will result in an increase in cash receipts.

17 The proposed Monitor filed a report. It described the extensive process undertaken to obtain new debt fin-

ancing. It further understands

that Smurfit-Stone, having thoroughly canvassed the market, does not have any

satisfactory alternative financing arrangements available. The proposed Monitor is of the view that the restruc-
turing and continuation of Smurfit-Stone and the CCAA Entities as a going concern is the best option available
given that a going concern restructuring would preserve the value of Smurfit-Stone and the CCAA Entities

whereas a liquidation and wind-down would likely result in a substantial diminution in value that could ulti-

mately reduce creditors’ recoveries. Significantly, the liquidation and wind-down of the CCAA Entities could
eliminate a significant number of jobs, many of which would be preserved if the CCAA Entities are able to con-
tinue as a going concern. The proposed Monitor has also been advised that the CCAA Entities have recently
been "net debtors”, relying on advances from SSCUS to fund working capital requirements. Based on the in-
formation available to it, it is supportive of the DIP facility including SSC Canada’s guarantee. In this regard,
however, it is unable to provide views of the value of the guarantee or the probability that it will be called upon.
Smurfit-Stone has advised the Monitor that SSC Canada's guarantee of SSCUS' obligations is contingent and
that the DIP facility was negotiated with a third-party lender on the basis that there would be full recovery of all
loans advanced to SSCUS under the DIP facility from the U.S. assets of Smurfit-Stone.

18 The successful restructuring of the CCAA Entities appears to_be inextricably intertwined with the success-
ful restructuring of the Smurfit-Stone enterprise in the Chapter 11 proceeding. In order to continue day-to-day
operations and to facilitate the company's restructuring, the U.S. debtors and the CCAA Entities require access
to significant funding. Given all of these facts, I am prepared to grant the relief requested.

19 As mentioned, the requested order extends the benefits of the protections provided by the order to Smurfit-

MBI and SLP Finance General Partnership, both of which are partnerships but not Applicants. The operations of
the partnerships are integral and closely interrelated with that of the Applicants and in my view the request is ap-
propriate in the circumstances outlined. See also Lehndorff General Partner Ltd., Re (1993). 17 CB.R. (3d) 24
(Ont. Gen. Div. [Commercial List}).

20 As to the centralized cash management system, the proposed Monitor has reviewed it and will be able to
adequately monitor the transfers of cash, including transfers within the system so that transactions applicable to
SSC Canada and Smurfit-MBI can be ascertained, traced and properly recorded. The Monitor will review and
monitor the system and report to the court from time to time. As of January 23, 2009, SSC Canada was estim-
ated to have US$121,000 and CDN$185,000 in cash and Smurfit-MBI was estimated to have US$97,000 and
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CDN $414,000 in cash.
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71 The CCAA Entities seek to pay certain pre-filing amounts owed to critical suppliers. The proposed Monit-
or has been advised that SSC Canada's operations depend on a ready supply of key materials such as wood,
chemicals, fuel and energy from third party suppliers and, in addition, SSC Canada's and Smurfit-MBI's opera-
tions are reliant on rail and trucking services, custom brokers and third party warehouses. I am satisfied that the

request to pay these pre-filing amounts is appropriate.

22 According to Smurfit-Stone, it is very difficult to separate the creditors of the U.S. debtors from the credit-
ors of the CCAA Entities. Smurfit-Stone intends to engage Epiq Bankruptcy Solutions LLC to send notice of the
Chapter 11 proceedings to all creditors owed more than $1,000. The proposed Monitor has suggested that such
notice include notice of the CCAA proceedings to the creditors of the CCAA Entities. I am in agreement with
this proposed course of action but request that the Monitor report to the court when service has been effected.

23 T also note and rely upon the comeback provision found in paragraph 57 of the order which allows any in-

terested party to apply to the court to vary or amend this order on not less than seven days’ notice.

24 There are obviously numerous other provisions in the order that I have not addressed specifically as I be-
lieve they are all self-evident. In all of the circumstances I am prepared to grant the order requested. Counsel

will re-attend on Wednesday at 10:00 a.m. to address a further recognition order.
Application granted.

END OF DOCUMENT
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[2001] A.W.L.D. 482, [2001] 9 W.W.R. 299, 27 C.B.R. (4th) 236, 94 Alta. LR.
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€2001 CarswellAlta 964
Hunters Trailer & Marine Ltd., Re

In the Matter of the Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-
36, as Amended

In the Matter of Hunters Trailer & Marine Ltd.
Alberta Court of Queen's Bench
Wachowich J.
Heard: May 2, 2001
Judgment: June 21, 2001
Docket: Edmonton 0003-19315
Copyright © Thomson Reuters Canada Limited or its Licensors.
All rights reserved.
Counsel: Kentigern A. Rowan, for Canadian Western Bank
Terrence M. Warner, for CIT Financial Ltd.
Douglas H. Shell, for Deutsche Financial Services
Juliana E. Topolniski, Q.C., for Gillespie Farrell
Charles P. Russell, for Reynolds, Mirth, Richards and Farmer
Michael J. McCabe, K. Becker, for Hunters Trailer & Marine Ltd.

Subject: Insolvency

Corporations --- Arrangements and compromises -- Under Companies' Creditors Arrangement
Act -- Miscellaneous issues

On September 25, bank agreed to company's proposal that company would apply for order pur-

suant to Companies' Creditors Arrangement Act and would attempt to formulate plan acceptable
to creditors -- Bank provided interim financing to cover critical spending pending granting of
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order under Act — On October 11 stay of proceedings was granted and limited debtor-in-
possession financing with super-priority over other claims was authorized -- Bank, as debtor-in-
possession lender, was authorized to be reimbursed for advances made between September 25
and October 11 -- Financial advisors and legal counsel were granted charge against company's
property in priority to all other charges except debtor-in-possession security including for work
done between September 25 and October 11 -- Stay of proceedings under Act was extended on
notice to creditors, was subsequently terminated and receiver was appointed -- Creditors took
issue with administrative charges relating to company's legal and financial advisors and ques-
tioned jurisdiction to direct that funds advanced prior to proceedings under Act receive super-
priority -- Court had inherent or equitable jurisdiction to grant super-priority for debtor-in-
possession financing and administrative costs, including costs invoked when initial application
under Act was made -- Jurisdiction was invoked when initial applications is made under Act, but
court was not limited to granting only priority for costs arising after date of initial order -- If
costs were reasonably advanced to maintain status quo pending application under Act or were
incurred in preparation for proceedings under Act, they fell under super-priority -- Likely that
company would have ceased to carry on business if bank had not advance money from Septem-
ber 25 -- Legal and accounting services were essential for company to have possibility of arriv-
ing at arrangement with creditors -- Priority was granted as there was no alternative to assure that
services would be available -- Legal and accounting expenses prior to refusal to extend stay were
reasonably incurred -- Legal and accounting fees incurred prior to initial order were incurred in
connection with initial application and received same priority as post-application expenses --
Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36.

Cases considered by Wachowich J.:

Alberta-Pacific Terminals Ltd., Re (1991). 8 C.B.R. (3d) 99 (B.C. S.C.) -- considered

Baxter Student Housing Ltd. v. College Housing Co-operative Ltd._(1975), [1976] 2
S.C.R. 475.[1976] 1 W.W.R. 1, 20 C.B.R. (N.S.) 240, 57 D.L.R. (3d) 1, 5 N.R. 515
(S.C.C.) -- considered

Dylex Ltd., Re (January 23, 1995), Doc. B-4/95 (Ont. Gen. Div.) -- considered

Hongkong Bank of Canada v. Chef Ready Foods Ltd. (1990). 51 B.C.L.R. (2d) 84, 4
C.B.R. (3d) 311, (sub nom. Chef Ready Foods Ltd. v. Hongkong Bank of Canada) [1991]
2 W.W.R. 136 (B.C. C.A.) -- referred to

Nova Metal Products Inc. v. Comiskey (Trustee of) (1990), 1 C.B.R. (3d) 101, (sub nom.
Elan Corp. v. Comiskey) 1 O.R. (3d) 289. (sub nom. Elan Corp. v. Comiskey) 41 O.A.C.
282 (Ont. C.A.) -- considered
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Pacific National Lease Holding Corp., Re_ (August 17, 1992). Doc. A922870 (B.C.S.C.) -
- considered

Pacific National Lease Holding Corp., Re_(1992). 72 B.C.L.R. (2d) 368, 19 B.C.A.C.
134. 34 W.A.C. 134, 15 C.B.R. (3d) 265 (B.C. C.A. [In Chambers]) -- referred to

Reference re Companies' Creditors Arrangement Act (Canada), 16 C.B.R. 1, [1934]
S.C.R. 659, [193414 D.L.R. 75 (S.C.C.) -- referred to

Robert F. Kowal Investments Ltd. v. Deeder Electric Ltd._(1975), 9 O.R. (2d) 84, 21
C.B.R. (N.S.) 201, 59 D.L.R. (3d) 492 (Ont. C.A.) -- referred to

Royal Oak Mines Inc., Re (1999). 6 C.B.R. (4th) 314 (Ont. Gen. Div. [Commercial List])
-- considered

Royal Oak Mines Inc., Re (1999), 7 C.B.R. (4th) 293 (Ont. Gen. Div. [Commercial List])
-- considered

Smoky River Coal Ltd., Re, [2000] 10 W.W.R. 147, 83 Alta. L.R. (3d) 127, 19 C.B.R.
(4th) 281, 2000 ABQB 621 (Alta. Q.B.) -- considered

Starcom International Optics Corp., Re (1998), 3 C.B.R. (4th) 177 (B.C. S.C. [In Cham-
bers]) -- considered

United Used Auto & Truck Parts Ltd., Re (1999). 12 C.B.R. (4th) 144 (B.C. S.C. [In
Chambers]) -- considered

United Used Auto & Truck Parts Ltd., Re, 2000 BCCA 146, 73 B.C.L.R. (3d) 236,
[2000] 5 W.W.R. 178, 16 C.B.R. (4th) 141, 135 B.C.A.C. 96, 221 W.A.C. 96 (B.C.
C.A)) -- followed

United Used Auto & Truck Parts Ltd., Re, 2000 CarswellBC 2132, 2000 CarswellBC
2133, 261 N.R. 196 (note), 149 B.C.A.C. 160 (note), 244 W.A.C. 160 (note) (8.CC) --
referred to

Statutes considered:
Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3

Generally -- referred to
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Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36
Generally -- considered
s. 11.3 [en. 1997, c. 12, s. 124] -- referred to
RULING regarding super-priority for debtor-in-possession financing and administrative costs.
Wachowich J.:
Background

1  OnOctober 11, 2000 I granted Hunters Trailer & Marine Ltd. ("Hunters"), ex parte, a 30 day
stay of proceedings under the Companies’ Creditors Arrangement Act, R.S.C. 1985, c. C-36 as.
am. ("CCAA") and further authorized limited debtor in possession ("DIP") financing with a su-
per-priority status over other claims. I granted the Monitor appointed by my Order and Hunters'
counsel and financial advisors a charge against the present and future property of Hunters ("Ad-
ministrative Charge") in priority to all other charges except the DIP security. In addition, I or-
dered that Canadian Western Bank ("CWB"), the DIP lender, be reimbursed from the authorized
DIP financing for any advances made between September 25, 2000 and the date of my Order.
Those advances amount to $150,596.10, approximately 94 percent of which was used to cover
Hunter's payroll. The balance was for payment of essential expenses such as security for the
premises. My Order of October 11™ also contained a standard comeback clause in which a two
day notice period was specified.

2  The stay of proceedings was extended by Wilson J. on November 8, 2000. By Order dated
December 7, 2000 I terminated the stay and appointed Deloitte Touche Inc. as interim receiver of
the company under the Bankruptcy and Insolvency Act. Deutsche Financial Services
("Deutsche") and Bank of America Specialty Group Ltd. ("Bank of America"), two of Hunters'
floor plan financiers, take issue with the Administrative Charge as it relates to Hunter's legal and
financial advisors. Along with C.I.T. Financial Ltd. ("CIT"), they also question this Court's juris-
diction to direct that funds advanced prior to the commencement of the CCAA proceedings be
paid from the DIP financing provided for in those proceedings and question the propriety of my
direction based on the facts of this case. At the time of my October 11t Order, Deutsche, Bank
of America and CIT were owed in excess of $7.5 million by Hunters, representing over 70 per-
cent of the secured debt and 60 percent of the total indebtedness of Hunters.

Payment of Hunters' Legal and Accounting Advisors

Arguments of the Parties
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3 Deutsche recognizes that the Court has inherent jurisdiction to allow super-priority for ad-
ministrative costs, thereby subordinating existing security, but argues that this jurisdiction should
only be exercised in exceptional circumstances. The Bank submits that it is wrong that Reynolds
Mirth Richards and Farmer ("Reynolds"), as Hunters' solicitors, and Gillespie Farrell LLP, as
their accountants, should be granted a super-priority over the secured claims of Deutsche and
other floor financing creditors to the extent that such costs were incurred to unsuccessfully de-
fend the stay of proceedings granted in the ex parte CCAA Order of October 11, 2000. According
to Deutsche, super-priority should only apply if:

(a) the accounts were reasonably incurred for the restructuring of Hunters as opposed
to any defence of the initial Order; and

(b) there is clear and cogent evidence that there was a reasonable prospect of a suc-
cessful restructuring.

4 Deutsche also contends that it would not be appropriate to uphold the super-priority of the
Administrative Charge for the payment of the accounts as Hunters did not seek the cooperation
of Deutsche for the restructuring of its affairs prior to bringing its ex parte application, Deutsche
has never agreed to super-priority for the Administration Charge and Deutsche and the other
floor financing secured creditors ultimately were successful in securing an order lifting the stay
of proceedings.

5 During oral argument, Deutsche indicated that it was no longer contesting the legal fees for
the period October 11" to November 17, the date on which Deutsche, CIT and Bank of Amer-
ica brought application to have the stay of proceedings lifted and the CCAA Order vacated.

6 In presenting its initial application for a stay, Hunters put affidavit evidence before the Court
stating that Bank of America had indicated its willingness to participate in a work-out plan. Bank
of America maintains that this representation was misleading. Bank of America did not have the
benefit of legal counsel until after my initial Order was granted. While it was prepared to con-
sider reasonable proposals by Hunters as an alternative to liquidation, it had not been provided
with current financial statements which would have demonstrated the magnitude of Hunters' fi-
nancial problems and it did not indicate that it would consider an arrangement based on a CCAA
order such as the Order granted.

7 Bank of America suggests that it was inappropriate for the initial CCAA Order or at least
those clauses in the Order dealing with the accounting and legal fees to have been sought or
granted on an ex parte basis given that the relief claimed was clearly prejudicial to the rights and
interests of the first charge secured lenders and no emergent or extraordinary need existed to pri-
oritize the legal and accounting fees of the debtor's advisors over the interests of those lenders.
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8 The primary argument advanced by Bank of America appears to be that super-priorifiiation
of the fees of the debtor's professional advisors is not justified as the CCAA proceedings were
doomed to failure.

9 CWB makes no submissions with respect to payment of Hunters' legal and accounting ex-
penses, but indicates that it is prepared to pay its fair share thereof if the Court deems that these
expenses properly form part of the Administrative Charge.

10 Gillespie notes in its submissions that one of its partners, Brian Farrell, acted as Hunters'
external accountant for approximately 10 years and during that period also effectively functioned
as its chief financial officer. From about September 30 to December 7, 2000, Mr. Farrell per-
formed some of the functions of Hunters' comptroller. Mr. Farrell deposed in an affidavit filed in
these proceedings that he had believed that a restructuring of Hunters' financial affairs could be
accomplished under the CCAA and that secured creditors could have been paid out in full if
Hunters was permitted to carry on its operations during what was its traditionally low season. He
further indicated that Gillespie would not have provided professional services to Hunters without
the assurance provided by the Administrative Charge that it would be compensated for its work.
Gillespie suggests that there was unreasonable delay on the part of Deutsche and Bank of Amer-
ica in bringing their application challenging this aspect of the Administrative Charge.

11 Gillespie argues that while the CCAA was intended to preserve the status quo, that does not
mean preservation of the relative pre-debt status of each creditor nor is it intended to create a
rigid freeze of relative pre-stay positions.

12 Hunters and Reynolds submit that it is not uncommon for orders to be sought under the
CCAA either on short notice or without notice to certain creditors and with little opportunity on
the part of the court for review and consideration of the facts and issues in advance.

13 They argue that the affidavit of Kent Andrews confirms that Bank of America participated
in some discussions with Hunters regarding a work-out prior to October 11, 2000 and the affida-
vit of Gerhard Rodrigues demonstrates that up until the motion to set aside the initial Order Bank
of America was considering how it might participate in a restructuring of Hunters.

14 Hunters and Reynolds suggest that it was reasonable for Hunters to continue working to-
wards an arrangement under the CCAA and to incur legal costs in the process at least so long as
the stay was in place. They contend that a debtor company requires legal advice in order to suc-
cessfully restructure its affairs under the CCAA and that legal counsel must be given reasonable
assurance of payment.

Analysis
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15 The aim of the CCAA is to maintain the status quo while an insolvent company attempts to
bring its creditors on side in terms of a plan of arrangement which will allow the company to re-
main in business to the mutual benefit of the company and its creditors (Reference re Companies’
Creditors Arrangement Act (Canada), [1934] S.C.R. 659, 16 C.B.R. 1 (S§.C.C.), at 2; Hongkong
Bank of Canada v. Chef Ready Foods Ltd. (1990), 4 C.B.R. (3d) 311 (B.C. C.A)), at 315-316).

16 Madam Justice Huddart in Alberta-Pacific Terminals Ltd., Re (1991), 8 C.B.R. (3d) 99
(B.C. S.C.) and Mr. Justice Brenner in Pacific National Lease Holding Corp., Re_(August 17,
1992). Doc. A922870 (B.C. S.C.), leave to appeal denied(1992), 15 C.B.R. (3d) 265 (B.C. C.A.
[In Chambers]), suggested that maintaining the status quo does not necessarily mean preserva-
tion of the relative pre-stay debt status of each creditor as other interests are served by a stay or-
der under the CCAA.

17 Finlayson J.A. (Krever J.A. concurring) in Nova Metal Products Inc. v. Comiskey (Trustee
of).(1990), 1 C.B.R. (3d) 101 (Ont. C.A.), at 120 agreed with the statement made by Gibbs J.A.
in Hongkong Bank of Canada that the Act was designed to serve a "broad constituency of inves-
tors, creditors and employees” and instructed that:

Because of that "broad constituency”, the Court must, when considering applications
brought under the Act, have regard not only to the individuals and organizations directly
affected by the application, but also to the wider public interest. That interest is generally,
but not always, served by permitting an attempt at reorganization: see S.E. Edwards,
"Reorganizations Under the Companies' Creditors Arrangement Act," [(1947) 25 Can.
Bar Rev. 587] at p. 593.

18 I agree with the statement made by Mackenzie J.A. in United Used Auto & Truck Parts
Ltd., Re_(2000), 16 C.B.R. (4th) 141 (B.C. C.A), at 146 that: "...the CCAA's effectiveness in
achieving its objectives is dependent on a broad and flexible exercise of jurisdiction to facilitate
a restructuring and continue the debtor as a going concern in the interim."

19 To qualify for CCAA protection a company must be insolvent. The reality is that most
companies that find themselves in such a position are unlikely to have the financial resources to
pay for the advisors required to embark upon, formulate and present a restructuring plan under
the CCAA. As a result, the practice has developed whereby debtor companies in the initial appli-
cation for CCAA protection seek to secure payment of their professional advisors through an ad-
ministrative charge on the assets of the company in priority to the claims of other secured credi-
tors, except possibly the DIP lender.

20 In Starcom International Optics Corp., Re(1998), 3 C.B.R. (4th) 177 (B.C. S.C. [In Cham-
bers]), the British Columbia Supreme Court considered whether the fees of professional advisors
other than the monitor should be paid in priority to the claims of creditors in CCAA proceedings.
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As in the present case, the initial ex parte order had provided for such priority. However, on re-
consideration of the stay, Saunders J. noted that there was no evidence presented as to whether
the priority for professional fees was required to enable the operations of the debtor company to
continue. She concluded that the protection of s. 11.3 of the Act permitting a person providing
services to require immediate payment for those services and the significant cash flow projec-
tions of the company would serve as adequate protection for the fees for professional services.
The terms of the initial order therefore were amended to provide for priority only for the moni-
tor's fees. However, it was apparent that Saunders J. was of the view that the court had the juris-

diction to grant a super-priority for the administrative charge and that she considered it important
that professional fees be protected in some manner.

21 Many initial orders under the CCAA are sought on short notice or on an ex parte basis. In
fact, the Act allows for initial ex parte orders and gives the applicant 30 days in which to gener-
ate support for the order among its creditors.

72 As Mr. Justice Blair recognized in Royal Oak Mines Inc., Re (1999), 6 C.B.R. (4th) 314
(Ont. Gen. Div. [Commercial List]), the court in most cases is asked on the initial application to
respond with little advance opportunity to examine the materials filed in support of the applica-
tion. In view of the "real time" nature of such applications, he recommended to those drafting
initial stay orders that they confine the relief sought to what is essential for the continued opera-
tions of the company during a brief "sorting out” period. He suggested that extraordinary relief
such as DIP financing and super-priorities be kept in the initial order to what is reasonably nec-
essary to meet the debtor company's urgent needs during the sorting-out period since such meas-
ures may involve a significant re-ordering of the pre-application priorities. At p. 322 he advised
that:

Such changes should not be imported lightly, if at all, into the creditor's mix; and affected
parties are entitled to a reasonable opportunity to think about their potential impact, and
to consider such things as whether or not the CCAA approach to the insolvency is the ap-
propriate one in the circumstances -- as opposed for instance, to a receivership or bank-
ruptcy -- and whether or not, or to what extent, they are prepared to have their positions
affected by DIP or super priority financing.

23 Although Mr. Justice Blair did not specify what he considered to be a reasonable "sorting
out" period, he did state at p. 319:

Conceptually, then, the applicant is provided with the protections of a stay, a restraining
order and a prohibition order for a period "not exceeding 30 days” in order to give it time
to muster support for and justify the relief granted in the Initial Order, all interested per-
sons then having received reasonable notice and having had a reasonable opportunity to
consider their respective positions. The difficulties created by ex parte and short notice
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proceedings are thereby attenuated.

24  Mr. Justice Farley, who subsequently took carriage of the Roval Oak Mines Inc., Re case,
held at (1999), 7 C.B.R. (4th) 293 (Ont. Gen. Div. [Commercial List]) that, "in light of the very
general framework of the CCAA, judges must rely upon inherent jurisdiction to deal with CCAA
proceedings. However, inherent jurisdiction is not limitless; if the legislative body has not left a
functional gap or vacuum, the inherent jurisdiction should not be brought into play." He refused
to interfere with the super-priority granted by Blair J. for DIP financing as he felt that Mr. Justice
Blair had properly engaged in the necessary balancing of the interests of the debtor company, the
creditors and other interested parties.

25 Michael B. Rotsztain, in an article entitled "Debtor-In-Possession Financing in Canada:
Current Law and a Preferred Approach," presented on February 22, 2000 at the Conference of
the Canadian Turnaround Management Association, Toronto, Ontario suggested that DIP financ-
ing as a whole only be considered to meet urgent short-term needs and that further DIP financing
be granted only in limited circumstances. '

26  The jurisdiction of the court to grant super-priority for legal expenses incurred by a debtor-
in-possession in connection with its efforts to restructure its affairs under the CCAA was consid-
ered by an appellate court for the first time in United Used Auto & Truck Parts Ltd.. Re, supra
(leave to appeal to S.C.C. granted [2000] S.C.C.A. No. 142 (S.C.C.), appeal discontinued). The
chambers judge, Tysoe J., had granted an ex parte order which specified that the reasonable fees
and disbursements of counsel for the debtors should be included with the monitor's fees and dis-
bursements in an administrative charge which was to be given super-priority over the charges of
other creditors. The secured creditors brought an application to set aside the order. The applica-
tion was heard 11 days after the initial order was granted. Tysoe J. continued the charge as he
considered that these were necessary €Xpenses for the successful restructuring of the company.
At pp. 154-155 of his decision ((1999), 12 C.BR. (4th) 144 (B.C. S.C. [In Chambers])), Mr. Jus-
tice Tysoe held:

__in the event that the restructuring is not successful and there is a shortfall in the recov-
ery for the secured lenders, it would not be fair to require those lenders to bear all of the
burdens of the expense of the lawyers for the Petitioners in acting against them. The se-
cured lenders should not be expected to underwrite the expense of lawyers who act un-
reasonably or who act on unreasonable instructions to frustrate them in the recovery of
the monies owed to them.

Hence, I am prepared to give a priority charge in respect of the Petitioners' legal expenses
to the extent that they are reasonably incurred in connection with the restructuring. As an
example, if the Court were to conclude that the position of the Petitioners’ on an applica-
tion was unreasonable, the Petitioners’ counsel would not have the benefit of the priority
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and would have to look to other sources for payment.

27 It was apparent in United Used Auto & Truck Parts Ltd., Re that the cash flow of the busi-
ness would be insufficient to pay the legal expenses, particularly in the absence of DIP financing
which Tysoe J. refused to grant. Mackenzie J.A., who delivered the judgment of the Court of
Appeal, commented at p. 152 in terms of the super-priority granted for the monitor's expenses:

When, as here, the cash flow from operations is insufficient to assure payment and asset
values exceeding secured charges are in doubt, granting a super-priority is the only prac-
tical means of securing payment. In such circumstances, if a super-priority cannot be
granted without the consent of secured creditors, then those creditors would have an ef-
fective veto over CCAA relief. I do not think that Parliament intended that the objects of
the Act could be indirectly frustrated by secured creditors.

78 Mackenzie J.A. characterized the administrative charge as a limited substitute for DIP fi-
nancing. He was of the view that the jurisdiction to grant super-priority for the debtor's legal fees
was dependent on the court’s power to allow a super-priority for DIP financing. This type of su-
per-priority was first allowed over the objections of a secured creditor in Dylex Ltd., Re (January
23. 1995), Doc. B-4/95 (Ont. Gen. Div.). Houlden J.A. in that case considered that the broader
interest of 12,000 employees of the debtor company justified imposing a super-priority for bridge
financing.

29 Mackenzie J.A. also indicated in United Used Auto & Truck Parts Ltd., Re at p. 151 that
the jurisdiction to grant a super-priority for the debtor's legal expenses, whether alone or as part
of DIP financing, rests on the same equitable foundation as the monitor's fees and disbursements.
He drew an analogy between the jurisdiction to grant the monitor's fees and the jurisdiction to
secure the fees of a court-appointed receiver. Both are rooted in equity but as Mackenzie J.A.
pointed out at p. 150: "the monitors' jurisdiction serves a broader statutory objective under the
CCAA." Therefore, the court's inherent or equitable jurisdiction cannot be restricted as it is in a
receivership where the receiver's fees and disbursements may only be charged against the secu-
rity held by the secured creditors of the debtor:

(a) if a receiver has been appointed with the approval of the holders of security;

(b) if a receiver has been appointed, on notice to the creditors, to preserve and realize as-
sets for the benefit of all interested parties, including secured creditors; or

(c) if a receiver has expended money for the necessary preservation or improvement of
the property.

(Robert F. Kowal Investments Ltd. v. Deeder Electric Ltd._(1975), 21 C.B.R. (N.S.) 201 (Ont.

Copr. © West 2008 No Claim to Orig. Govt. Works



Page 11

[2001] A.W.L.D. 482, [2001]19 W.W.R. 299,27 CBR. (4th) 236, 94 Alta. LR.
(3d) 389,295 AR. 113

C.A)).

30 In commenting on United Used Auto & Truck Parts Ltd.. Re at the Eleventh Annual Con-
ference and General Meeting of the Insolvency Institute of Canada held in October, 2000, Doug-
las L. Knowles suggested that as the Supreme Court of Canada had granted leave to appeal:

_monitors and DIP financiers must carefully consider whether or not to become in-
volved in [the] CCAA process absent some other source of security for their fees and
loans until the Supreme Court of Canada has affirmatively concluded that the jurisdiction
to create such priority charges exist. If such is not the conclusion of the Supreme Court of
Canada then, at least with respect to the Monitor's fees, the CCAA will only be available
to those insolvent companies with sufficient unencumbered assets or unencumbered cash
flow to ensure payment of the monitor's fees without the necessity of creating such a
charge.

31 The appeal has since been discontinued.

32 Having reviewed the jurisprudence on this issue, I am satisfied that the Court has the inher-
ent or equitable jurisdiction to grant a super-priority for DIP financing and administrative
charges, including the fees and disbursements of the professional advisors who guide a debtor
company through the CCAA process. Hunters brought its initial CCAA application ex parte be-
cause it was insolvent and there was a threat of seizure by some of its major floor planners. If
super-priority cannot be granted without the consent of secured creditors, the protection of the
CCAA effectively would be denied a debtor company in many cases.

33 I am aware, however, that administrative costs and DIP financing can erode the security of
creditors. LoVecchio J. in Smoky River Coal Ltd., Re (2000), 19 C.B.R. (4th) 281 (Alta. Q.B.), at
290, raised a caution flag in this regard, stating at p. 290:

While the CCAA requires a large and liberal interpretation in order to be effective, the
need for caution arises when the Court exercises its inherent jurisdiction under this stat-
ute. Although the CCAA serves a vital and important role in a reorganization, the general
statutory scheme of priorities of creditors must 1ot be overlooked. As the Court is alter-
ing this scheme, the exercise of the power of the Court to create classes of creditors with
a super-priority status should not be taken lightly. Especially in light of the fact that this
action could prejudice the recovery of creditors who would, but for the Order, enjoy a

priority if a receivership or bankruptcy ultimately ensues.
34 It is preferable that priority for administrative costs and DIP financing be dealt with on no-

tice to all interested parties. However, if the circumstances warrant, priority may be granted on
the initial application, but on a limited basis only until the matter is considered on notice to those
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affected by the order. That is precisely what occurred in this case. Hunters brought an application
on November 8t for an extension of the stay of proceedings. This application was made on no-
tice to the secured creditors. If they had wanted to challenge the initial Order before that date,
they could have done so on two days' notice.

35 In my view, the services of both Reynolds and Gillespie were essential if Hunters was to
have any possibility of arriving at an arrangement with its creditors which would allow Hunters
to carry on its business. The priority assigned to the Administrative Charge in my Order of Octo-
ber 11, 2000 was granted as there was no other reasonable alternative to assure that the services
of Reynolds and Gillespie would be available to Hunters. The Administrative Charge met the
debtor company's urgent needs during the sorting-out period.

36 I do not accept the argument advanced by the objecting creditors that it is only in the case
of a successful arrangement under the CCAA that priority for the fees and disbursements of pro-
fessional advisors should be confirmed. Professional advisors acting for a debtor company must
act in a reasonable manner, but they are not guarantors of the success of restructuring. Nor is it
unreasonable for the debtor company to defend a creditor's challenge to the initial CCAA order.

37 My initial Order was granted as I was satisfied on the facts then before me that there was a
reasonable prospect that Hunters could make arrangements with its creditors which would allow
it to remain in business. Despite the express provision in my Order of October 11, 2000 permit-
ting interested parties to apply on two days notice to vary the Order or to seek other relief, the
first indication received by the Court from Bank of America that it opposed the Order was the
application of Hunter's major secured creditors to have the initial Order vacated and the support-
ing affidavit of Kent Andrews filed on November 17, 2000.

38 Counsel for Bank of America had sent a letter to Hunters and CWB on November 8™ ex-
pressing concern with the terms of the Order, particularly the terms of the DIP financing, but no
mention was made of the Administrative Charge. The letter indicated that unless a satisfactory
agreement could be reached on amendment of the Order, an application would be brought to
have the terms of the Order varied or to terminate the stay. On December 1, 2000 I refused Hunt-
ers' request for an extension of the stay but extended the existing stay to December 8, 2000. It
was apparent at that time that there was insufficient evidence to establish that the benefits of DIP
financing (and the Administrative Charge) would clearly outweigh the potential prejudice to the
objecting creditors.

39 In my view, the legal and accounting expenses of Hunters incurred up to Dec. 1% were rea-
sonably incurred in connection with the CCAA proceedings and restructuring efforts. Any such

expenses incurred after December 1% are not entitled to super-priority status.

40 Certain of the accounts of Reynolds are for work undertaken between September 25, 2000
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and October 1 1™ in preparation for the initial CCAA application. I have concluded below that this
Court has jurisdiction to grant priority to DIP financing advanced prior to my Order of October
11%. I reach the same conclusion in terms of the legal and accounting fees and disbursements
which pre-date the initial CCAA order. Hunters' expenses in this regard were incurred in connec-
tion with the initial application and should receive the same priority as the post-application €x-
penses. incurred in connection with the initial application and should receive the same priority as
the post-application €Xpenses.

Jurisdiction to Order Pre-CCAA CWB Advances to be Paid from DIP Financing
Background

41 According to CWB, it was informed by representatives of Hunters on September 22, 2000
that Hunters was insolvent. As of that date, Hunters was indebted to CWB in an amount in ex-
cess of $1 million. On September 25, 2000 CWB agreed to a proposal presented by Hunters
whereby Hunters would apply for an order pursuant to the CCAA and then would attempt to for-
mulate a plan of arrangement acceptable to its creditors. CWB also agreed to provide DIP financ-
ing if the CCAA Order could be obtained.

42 CWB recognized that it would take Hunters some time to make the initial CCAA applica-
tion. Therefore, it agreed to provide interim financial assistance to cover Hunters' payroll and
other critical expenses pending the granting of a CCAA order on condition that, if Hunters was
successful in obtaining the order and DIP financing, CWB's advances would form part of the
DIP financing to be repaid in priority to other creditors.

Position of Canadian Western Bank

43 CWB contends that the Court's inherent jurisdiction is sufficiently broad to allow for an
order that pre-CCAA advances may be paid from DIP financing. According to CWRB, the CCAA
is remedial legislation that should be given a wide and liberal interpretation in order to effect a
practical result. The intention of the legislation is to give corporations facing a business failure
breathing room in order to negotiate with creditors.

44 CWB further argues that since its actions were directed toward the preservation of the as-
sets and business of Hunters for the benefit of all creditors, it was appropriate that the advances
be reimbursed from the DIP financing. In an affidavit filed in support of the application by
CWB, Richard Hallson, a manager of commercial banking for CWB, deposes that it was the
opinion of CWB at the time that Hunters was suffering a financial crisis by reason of the sea-
sonal nature of its business and the fact that it was entering into the slowest portion of its busi-
ness cycle. It was also the opinion of CWB that Hunters had a reasonable prospect of formulat-
ing an acceptable and reasonable plan of arrangement.
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45 CWRB argues that the purpose of the CCAA should not be frustrated by denying the benefits
of the Act to those debtors who cannot finance their minimum €Xpenses while they prepare a
CCAA application.

Position of Other Secured Creditors

47 CIT takes the position that this Court does not have the jurisdiction to grant super-priority
status to advances made before commencement of the CCAA as the Court's jurisdiction arises
from the CCAA. It argues that creation of a super-priority for such charges would result in the
reordering of existing priorities and other vested interests established prior to the date the initial
Order was issued. CIT suggests that as DIP financing is an extraordinary remedy, there must be
clear evidence that its benefits outweigh the potential prejudice to lenders.

48 CIT also contends that principles of fairness dictate that CWB should not be permitted to
foist the entire burden of its unilateral decision to continue to support Hunters on the other se-
cured creditors. Accordingly, if the Court determines that it is appropriate to permit payment of
this portion of the DIP financing to CWB, such payment should be prorated so that CWB bears

its proportionate share of the burden of the DIP financing.

49 Bank of America adopts the submissions of CIT with regard to the pre-October 11, 2000
advances on DIP financing.

Conclusion

50 In Baxter Student Housing Ltd. v. College Housing Co-operative Ltd. ( 1975), [19761 2
S.C.R. 475 (S.C.C.), the Supreme Court of Canada recognized that there is a limit to the inherent
jurisdiction of superior courts, stating at p. 480:

Inherent jurisdiction cannot, of course, be exercised so as to conflict with a statute or a
rule. Moreover, because it is 2 special and extraordinary power, it should be exercised
only sparingly and in 2 clear case.

51  As I have indicated above, I am of the view that the Court has the inherent or equitable ju-
risdiction to grant a super-priority for DIP financing and administrative COsts, including those of
the monitor and professional advisors of the debtor company. While this jurisdiction is invoked
when an initial application is made under the CCAA, the Court is not limited to granting a prior-
ity only for those costs which arise after the date of the application or initial order. So long as the
monies were reasonably advanced to maintain the status quo pending a CCAA application or the
costs were incurred in preparation for the CCAA proceedings, justice dictates and practicality
demands that they fall under the super-priority granted by the Court. To deny them priority
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would be to frustrate the objectives of the CCAA.

52 In the present case, it is likely that if the advances had not been made by CWB, Hunters'
would have ceased to carry on business. The advances were used to COVer Hunters' payroll and
for security for the premises. Under these circumstances, I am prepared to order that the ad-
vances made by CWB from September 25, 2000 to October 11% be paid out of the DIP financ-

ing.
Costs

53 Reynolds, Gillespie, and CWB shall have their costs of this application on a party and party
basis.

Order accordingly.

END OF DOCUMENT
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THE HONOURABLE ) WEDNESDAY, THE 4TH DAY
)
MR. JUSTICE GROUND ) OF MAY, 2005

IN THE MATTER OF THE COMPANIES® CREDITORS ARRANGEMENT ACT,
R.S.C. 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE
OR ARRANGEMENT OF HUNJAN INTERNATIONAL INC. AND THOSE
SUBSIDIARIES LISTED ON SCHEDULE "A" HERETO

ORDER

THIS APPLICATION, made by Hunjan International Inc.
(“International”), Hunjan Moulded Products Ltd., Hunjan Tools & Mould Ltd. and

Hunjan Holdings Ltd. (collectively, the “Applicants”, a term which in this Order includes

any or all of the Applicants) for an order for the relief set out in the Applicants’ Notice of

Application was heard this day at 393 University Avenue, Toronto, Ontario.

ON READING the Notice of Application, the Affidavit of Balbir Hunjan

sworn May 3, 2005 (the “Affidavit”), the consent of Deloitte & Touche Inc. as proposed

monitor of the Applicants, and on hearing submissions of respective counsel for the

Applicants, Canadian Imperial Bank of Commerce (“CIBC™) and other interested parties;
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Service and Filing

1. THIS COURT ORDERS that the time for service and filing of the Notice of
Application and Application Record is abridged so that the application may be
heard today and that further service on any interested party is dispensed with.

Application of the CCAA

2. THIS COURT ORDERS AND DECLARES that the Applicants are debtor
companies to which the Companies’ Creditors Arrangement Act, R.S.C. 1985,
¢. C-36, as amended (the “CCAA”) applies.

Stay of Proceedings

3. THIS COURT ORDERS that during the 30-day period from the date of this
Order or during the period of any extension granted by further order of this Court

(the “Stay Period”) and except as otherwise provided in this Order:

(@  no person (a term which in this Order includes, without limitation, an
individual, corporation, firm, partnership, ~agent, govemment,
governmental authority, regulatory or administrative body, trade union or
any other entity) shall commence, exercise or continue any suit, action,
enforcement process, extra-judicial proceeding, right, remedy or other
proceeding of any kind against or in respect of an Applicant or any or all
present or future rights, property, assets or undertaking of the Applicants,
or any of them, whether real or personal, wherever located, and whether
held in whole or in part, directly or indirectly, as principal or nominee,
beneficially or otherwise, including, without limitation, any or all real
property, personal property or intellectual property of any Applicant or
any or all securities, instruments, debentures, notes or bonds issued to or
held by or on behalf of any Applicant (collectively, the “Property”), and
any and all proceedings previously commenced against or in respect of
any of the Applicants or the Property are hereby stayed and suspended;

and
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(b)  all persons are enjoined and restrained from realizing upon or enforcing by
court proceedings, private seizure or otherwise, any security of any nature
or description held by such person on the Property of any Applicant or

from otherwise seizing or retaining possession of any Property.

4. THIS COURT ORDERS that during the Stay Period, no person shall assert,
enforce or exercise any right (including, without limitation, any right under
subsection 224(1.2) of the Income Tax Act (Canada) or its provincial equivalents,
any right of dilution, registration, attornment, encumbrance, buy-out, divestiture,
repudiation, rescission, pre-emptive right of purchase, option to purchase on
default, forced sale, acceleration, set-off (other than to the extent permitted to do
so pursuant to the provisions of the CCAA or this Order), repossession,
revendication, stoppage in transit, distress, conversion, possession, termination,
suspension, modification or cancellation or right to revoke or terminate any
qualification, agreement, registration or lending or licensing arrangements),
option or remedy arising by law (including, without limitation, the registration or
enforcement of any lien) by virtue of, under or in respect of any arrangement or

agreement, or by any other means:
(@) against any Applicant or any Property;
(b)  asaresult of any default or non-performance by an Applicant; or

(©) as the result of the making of this Order, the terms of this Order or the
filing of these proceedings or any allegation, admission or evidence in

these proceedings.

S. THIS COURT ORDERS that, during the Stay Period, no person shall, without
leave of this Court first being obtained on no fewer than five days notice to the
Applicants and every person listed in the then most recent service list established
in these proceedings, accelerate, discontinue, suspend, dishonour, fail to renew or
extend, alter, modify, interfere with, cancel or terminate any right, contract, lease

of real or personal property, licence, permit, joint venture agreement, sales
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agreement, bank account and other operating accounts, credit and debit card
agreements and any other agreements or arrangements (including, without
limitation, any arrangement for the supply of resin or other raw materials or

inventory):

(a) in favour of or held by the Applicants or forming part of or in respect of
the Property;

(b)y  asaresultof any default or non-performance by the Applicants; or

(©) as a result of the making of this Order, the terms of this Order or the filing
of these proceedings or any admission, allegation or evidence in these

proceedings.

6. THIS COURT ORDERS that all persons having other arrangements or
agreements, whether written or oral, with the Applicants, in respect of the
occupation by the Applicants of any premises leased, sub-leased, licensed or sub-
licensed by the Applicants, are hereby restrained from accelerating, terminating,
suspending, modifying, determining, or canceling such arrangements or
agreements, notwithstanding any provision therein contained to the contrary,
without the prior written consent of the applicable Applicants or leave of this
Court. All such persons shall continue to perform and observe the terms,
conditions and provisions contained in such agreements on their part to be
performed or observed. Without limiting the generality of the foregoing, all
persons, including the landlords of premises leased, sub-leased, licensed or sub-
licensed by the Applicants, be and they are hereby restrained until further Order
of this Court from terminating, suspending, modifying, canceling, disturbing or
otherwise interfering in any way with the present or future occupation by the
Applicants of any premises leased, sub-leased, or occupied by the Applicants, and
the landlords of premises leased or sub-leased by the Applicants are hereby
specifically restrained from taking any steps to terminate any lease, sub-lease,
occupancy or other agreement, which the Applicants enjoy or to which any of

them are a party, whether by notice of termination or otherwise, or to terminate
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any ancillary agreements or arrangements, including without limitation, leasehold
improvement arrangements with the Applicants, or exercise any other remedies
with respect thereto, without prior written consent of the applicable Applicants or
leave of this Court, subject to the obligation of the Applicants to pay all amounts
constituting rent or payable as rent under the applicable lease for the period -
commencing from the date of this Order for leased premises occupied by the
Applicants, but not in arrears, in accordance with the terms of the applicable lease

for such premises.

7. THIS COURT ORDERS AND DECLARES that neither the commencement of
this proceeding nor the granting of this Order or any supplementary order shall
constitute a default or event of default under any agreement, contract or
arrangement (in each case whether written or oral) to which any of the Applicants

is a party.

8. THIS COURT ORDERS that during the Stay Period, no person having any
written or oral agreement or arrangement with any of the Applicants or any
statutory or regulatory mandate for the supply of goods, equipment, services or
licensing rights by or to any Applicant or to any of the Property, including
without limitation the supply of resin or other raw materials or inventory,
computer hardware or software, electronics, internet, telephone and other
telecommunications related services or infrastructure, communication or other
data services, leases of real or personal property, rights of way, stock exchange
services, insurance including directors’ and officers’ liability insurance,
transportation services, utility services or other required services, by or to the
Applicants or the Property shall, without leave of this Court, discontinue, fail to
renew on reasonable terms, alter, interfere with, deny access to or use of, cut-off
or terminate the supply of goods, equipment, premises or services so long as the
normal prices or charges for any goods, equipment, premises and services
received after the date of this Order are paid in accordance with current payment
practices or any future payment practices hereafter agreed to by the Applicants
with the consent of the Monitor (as defined by paragraph 40 of this Order and
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hereinafter referred to as the “Monitor”), and that any existing directors’ and
officers’ liability insurance which expires during the Stay Period, to the extent
such insurance applies to the directors and officers of any Applicant, provided
that the Applicants pay or cause to be paid the premiums at the current rates
required under such policies of insurance, shall be deemed to be extended by a
period of time equivalent to the duration of the Stay Period unless the applicable
insurer, on seven days notice to the Monitor and the Applicants, obtains leave of

this Court not to renew such directors’ and officers’ liability insurance.

9. THIS COURT ORDERS that the term of any right, obligation, time period or
limitation period relating to the Applicants or the Property that expires or
terminates with the passage of time (other than the term of a lease) is extended by
a period equivalent to the duration of the Stay Period; for greater certainty, if any
of the Applicants become bankrupt or a receiver is appointed in respect of any of
them within the meaning of subsection 243(2) of the Bankruptcy and Insolvency
Act, R.S.C. 1985, c. B-3, as amended (the “BIA”), the Stay Period shall not be
counted in determining the 30-day period referred to in section 81.1 or the 15-day

period referred to in section 81.2 of the BIA.

10. THIS COURT ORDERS that, notwithstanding anything contained in this Order,
no creditor of the Applicants shall be under any obligation after the making of this
Order to advance or re-advance any monies or otherwise extend any credit to the
Applicants (including honour for payment any cheque or other order for payment

if there are insufficient cleared funds in the applicable account).

11. THIS COURT ORDERS that during the Stay Period, no action may be
commenced or continued against any of the directors of the Applicants with
respect to any claim against the directors that arose before the date of this Order
and that relates to any obligations of the Applicants in which the directors are
liable or alleged under any law to be liable in their capacity as directors for the

payment or performance of such obligations, until such plan or plans as the
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12.

13.

13A.

Applicants or any of them may propose is or are sanctioned by this Court or

refused by the creditors of the Applicants or this Court.

THIS COURT ORDERS that from 12:01 a.m. (Toronto time) on the date of this
Order, to the time of granting this Order, any act or action taken or notice given
by creditors or other persons and their agents in furtherance of their rights to
commence or continue realization or to take or enforce any step or remedy against
the Applicants, including the application of funds in reduction of any debt, set-off
or consolidation or combination of accounts (other than to the extent permitted by
law), will be deemed not to have been taken or given, as the case may be, subject
to the right of such persons to apply to this Court in respect of such step, act,
action or notice given, provided that nothing in this Order shall prevent any
secured creditor from filing financing statements or financing change statements

or prevent any secured creditor from renewing any registrations.

THIS COURT ORDERS that the Applicants shall be entitled to exercise any
rights of set-off and claim any allowances or benefits which they are entitled to
claim against amounts payable by the Applicants to any person including, without
limitation, amounts payable to any creditor, any supplier of goods or services or
any landlord of premises leased or occupied by the Applicants and including
rights arising in connection with any agreements or arrangements with any

supplier.

THIS COURT ORDERS that for the purposes only of paragraphs 3 to 13 of this
Order, Property shall include assets in the possession of an Applicant on the date
of this Order.

Plan of Compromise or Arrangement

14.

THIS COURT ORDERS that the Applicants (or one or more of them) shall file
with this Court and submit to their or its creditors one or more plans of

compromise or arrangement under the CCAA (collectively, a “Plan”) between,
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inter alia, the Applicants or any of them and one or more classes of their

creditors, as the Applicants deem advisable.

15. THIS COURT ORDERS that, before the Applicants submit the Plan to the
Applicants’ applicable creditors, the Applicants shall move for directions
concerning the service of the Plan on their applicable creditors and others and the

holding of a meeting or meetings with creditors to consider and vote on the Plan.

Carrying on Business

16. THIS COURT ORDERS that, subject to the terms of this Order, the Applicants
shall remain in possession and control of their Property and shall continue to carry

on business in a manner consistent with the preservation of their businesses and

Property.

17.  THIS COURT ORDERS that, subject to the terms of this Order, the Applicants
may make the following payments and may take the following steps in carrying

on their businesses and in preserving their businesses and Property:

(a) each Applicant may pay for goods and services purchased by it in the
ordinary course of its businesses which are delivered to such Applicant on
or after the date of this Order and pay for the transportation of such goods
(including without limitation all such goods in transit on the date of this
Order);

(b) each Applicant may pay to equipment lessors rent and other amounts
payable to such lessors in the ordinary course of business in respect of the
period on and after the date of this Order pursuant to operating leases of
equipment granted to it as lessee provided that the foregoing shall not

apply to leases intended as security;

(c)  the Applicants may transfer funds to and between other Applicants to meet
their respective cash requirements in the ordinary course provided the

Monitor or the Court approves such transfers;
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(d) each Applicant may make payments or transfer funds to any of the
corporations listed in Schedule “B” hereto (collectively, the “U.S.
Debtors”™) only to pay for goods and services delivered to such Applicant
by or on behalf of such U.S. Debtor on or after the date of this Order in the
ordinary course of business and provided the Monitor approves such

payments;

(e) despite subparagraph (d), International may pay to Hunjan Moulded
Products (Michigan) Ltd. an amount not exceeding $50,000 per calendar
month to enable it to continue its sales activities in the United States on

behalf of the Applicants in the ordinary course of business;

® the Applicants may make realty tax payments, property and public liability
insurance premiums and public utility payments with respect to any and
all real properties owned or leased by them (except for such pre-filing

amounts related to leased premises); and

(g) the Applicants may pay when due the amounts owing from time to time

pursuant to the engagements referred to in paragraph 27.

18. THIS COURT ORDERS that, during the Stay Period, all persons with control
over any locations and premises where any Property is located shall provide the
Applicants and the Monitor with unfettered access to such locations and premises

during normal business hours or other agreed-upon times.

19. THIS COURT ORDERS that the Applicants may continue to retain, engage and
pay their current agents, accountants, advisors, employees, lawyers and
consultants, and may retain, engage and pay other persons as they consider
reasonably necessary or desirable to carry on their businesses in a manner
consistent with this Order and the preservation of their businesses and Property or
to carry out the terms of this Order, provided that the Applicants will not enter
into any director, employee or officer retention, bonus, incentive or similar

agreement without approval of the Monitor and further order of this Court.
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20. THIS COURT ORDERS that, subject to the terms of this Order, the Applicants

may make the following payments:

(a)

(b)

©)

(d)

(¢)

®

payments in respect of outstanding and future wages, salaries, vacation
pay and employee benefits accrued and accruing due to, or for the benefit
of, employees of the Applicants employed by an Applicant on or after the
date of this Order, including withholdings and statutory deemed trust
amounts, in accordance with existing arrangements to the extent such
existing arrangements are required by a collective bargaining agreement or
are no less advantageous to the Applicants than the arrangements in effect
on the date of this Order;

premiums on existing insurance (including any existing directors’ and
officers’ liability insurance or remewals of such liability insurance,

provided that any renewals are approved by the Monitor or the Court);

the reasonable fees and disbursements of the directors of the Applicants
paid in accordance with the practice in effect on the date of this Order and

as approved by the Monitor or as approved by the Court;

expenses, in addition to those otherwise permitted by this Order, which are
reasonably necessary to carry on their businesses in a manner consistent
with the preservation of their businesses and Property provided the

Monitor consents thereto;

the fees and disbursements of any counsel, auditor, financial advisor or
other professional retained by any of the Applicants as of the date hereof

in respect of this proceeding and the Plan; and

other payments specifically permitted by this Order.

21. THIS COURT ORDERS that the Applicants shall remit, in accordance with
legal requirements, or shall pay:
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(a)

(®)

©

(@

(e)

11.

all amounts in favour of the Crown in right of Canada or of any province
thereof or any other taxation authority which are required to be deducted
from employees’ wages Or other compensation including, without
limitation, amounts in respect of employment insurance, Canada Pension

Plan, Quebec Pension Plan and income taxes;

amounts accruing and payable by the Applicants in respect of employment
insurance, Canada Pension Plan, Quebec Pension Plan, workers
compensation, employer health taxes and similar obligations of any

jurisdiction with respect to employees;

all goods and services tax and sales taxes payable or collectable by the
Applicants in connection with the sale of goods and services by the

Applicants on or after the date of this Order;

other requirements of the Applicants similar to those requirements referred
to in the foregoing subparagraphs 21(a), (b) and (c), in any jurisdictions

where related proceedings may be commenced; and

any payment required to be deposited into, or otherwise held in trust

pursuant to applicable laws or regulations.

22. THIS COURT ORDERS that, during the Stay Period, except as otherwise
provided in this Order or further Order of this Court, the Applicants shall:

(a)
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subject to subparagraph 20(d), make no payments, whether of principal,
interest, accounts payable or otherwise, on account of, or with respect to
any amounts owing, as at the date of this Order, by Applicants to any of
their respective suppliers or other creditors (or any interest accruing on
any such amounts on or after the date of this Order) or owing pursuant to
any guarantee by an Applicant or Applicants of payment of any such

amount;




®

(©)

(d)

©

12.

make no payments, whether of rent or otherwise, owing by Applicants on
account of or with respect to any amounts owing, as of the date of this
Order (and no payments of any rent or other amounts payable on or after
the date of this Order) pursuant to any lease or agreement in effect on the
date of this Order that creates or purports to create a security interest in
personal property of an Applicant that secures payment or performance of

an obligation;

make no payments to any director, officer or senior management
employee of any Applicant except for amounts payable on or after the date
of this Order in the ordinary course at the rate or in the same amount as

was in effect prior to the date of this Order;

not grant any mortgage, charge, security interest, hypothec, lien or other

encumbrance over any of their present or future Property; and

not supply goods or services to any U.S. Debtor except on a cash on

delivery or pre-payment basis.

Permitted Restructuring

23.  THIS COURT ORDERS that to facilitate the orderly restructuring of their

respective businesses (the “Restructuring”), the Applicants may with the consent

of the Monitor:

(@  permanently or temporarily cease, downsize or shut down operations and
locations;

(b)  terminate the employment of employees or lay off employees;

(c) abandon premises and terminate or repudiate any leases, licences and any
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ancillary agreements relating to any leased or licensed real property, on at
least ten days prior notice in writing delivered by telecopier or courier to

the last known address of the applicable landlord or licensor and to pay all
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amounts of rent payable under the applicable lease or licence on a per

diem basis during such notice period;

(d) terminate or repudiate arrangements, contracts and agreements of any
nature whatsoever (including leases of personal property in favour of an
Applicant as lessee), whether written or oral, except for any credit
agreements, trust indentures, notes, guarantees, security or the DIP Credit

Documentation (as hereinafter defined); and

(e) sell inventory out of the ordinary course of business for sales prices not
less than the fair market value of such inventory and with the consent of
the DIP Lender (as hereinafter defined) but, for greater certainty, nothing
herein shall prevent any Applicant from selling any inventory in any

amount in the ordinary course of business without the Monitor’s consent.

24. THIS COURT ORDERS that any sale made pursuant to subparagraph 23(e) of
this Order shall be deemed not to be a sale in bulk and shall not be in
contravention of any laws of any province of Canada prohibiting, restricting or
regulating the sale of such goods, property or assets including, without limitation,
the Bulk Sales Act (Ontario).

25. THIS COURT ORDERS that, the Applicants may provide by agreement or,
failing agreement, shall provide in the Plan for the consequences of any steps

taken in pursuance of the Restructuring permitted by this Order.

26. THIS COURT ORDERS that, in the event a leased or licensed location is
vacated or abandoned by an Applicant, the applicable landlord shall be entitled to
take possession of the leased or licensed location without waiver of, or prejudice
to, any claims or rights of the landlord or licensor against the Applicants in
respect of the vacating or abandonment of the location, and the landlord or
licensor shall be entitled to notify the Applicants of the basis on which it is taking

possession and to gain possession of and lease or license the location to third
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parties on such terms as the landlord or licensor may determine, subject to the

obligation of the landlord or licensor, if any, to mitigate any damages.

27 THIS COURT ORDERS that the Applicants shall retain Deloitte & Touche

Corporate Finance Inc. (the “Marketing Agent”) to conduct a marketing and bid

process to explore all feasible alternatives to effect the potential refinancing,

restructuring and/or sale of the Applicants and their respective businesses and the

Applicants may retain such other consultants as they deem necessary to assist

with such process. Such process shall consist of the following procedures and

milestones:

(a) on or before May 6, 2005, the Applicants shall have retained the
Marketing Agent;

(b) on or before May 10, 2005, the Applicants shall have provided to the DIP
Lender the terms and conditions of such process;

(c) on or before May 13, 2005, the Marketing Agent shall have issued teaser
letters to potential purchasers, investors and lenders;

(d  on or before May 24, 2005, the Applicants shall have established a data
room and prepared a confidential information memorandum in respect of
such process;

(¢)  on or before June 1, 2005, the Applicants shall have received letters of
interest for the purchase of the Property, the refinancing of, and/or
investment in the Applicants from qualified bidders, lenders or investors;

® on or before June 30, 2005, the Applicants shall have entered into a
binding agreement or agreements with one or more purchasers, lenders
and/or investors; and

(g) on or before July 29, 2005 the Applicants shall have sold the Property or

2721799_10.DOC

completed the refinancing or investment in the Applicants.
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78. THIS COURT ORDERS that, subject to the provisions of this Order in
furtherance of the Restructuring, the Applicants shall be permitted to carry on
their businesses without any interference of any kind and, in the manner and to
the extent determined by them, to dispose of any or all of the Property wherever
situate without any interference of any kind from landlords (despite the terms of
any leases) and, for greater certainty, the Applicants shall have the right to deal
with their Property and other assets in such manner and at such locations as they
deem suitable or desirable for the purpose of maximizing the proceeds and
recovery therefrom and to make provision for the consequences of such actions in
the Plan.

Debtor in Possession Facility

29.  THIS COURT ORDERS that notwithstanding any of the other provisions of this
Order, International is hereby authorized and empowered to enter into
arrangements to obtain a credit facility (the “DIP Facility”) from CIBC (the “DIP
Lender”) in the maximum total principal amount of $1,000,000, substantially on
terms and conditions to be set forth in a commitment agreement between the DIP
Lender and International to be filed with the Court, as such agreement may from
time to time be amended by the parties thereto with the consent of the Monitor
(the “DIP Term Sheet”), to fund the ongoing, ordinary course activities of
International and (by way of loans by International to the other Applicants) of the
other Applicants and to permit them to pay such amounts as may be permitted by
the terms of this Order and the DIP Term Sheet and the DIP Term Sheet is hereby
approved, ratified and confirmed and the terms and provisions thereof are binding

upon the Applicants.

30. THIS COURT ORDERS that International shall be authorized to borrow and
otherwise obtain credit from the DIP Lender, in accordance with the DIP Term
Sheet, provided that the total outstanding principal amount thereunder does not at
any time exceed $1,000,000 and each of the Applicants is hereby authorized and
directed to perform all of its obligations under the DIP Term Sheet and the DIP
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Credit Documentation (as defined below), and the Applicants shall pay when due
all principal and interest under the DIP Facility, provided that nothing in this
Order shall oblige the DIP Lender to make any advance to any Applicant.

31. THIS COURT ORDERS that International is hereby authorized to borrow,
repay and reborrow from the DIP Lender by way of the revolving operating
facility referenced in the DIP Term Sheet in such amounts from time to time as
International may consider necessary Or desirable and in accordance with the
terms and provisions of the DIP Term Sheet. The Applicants are hereby
authorized and directed to deposit all receipts to their accounts with the DIP
Lender and to perform all their obligations to the DIP Lender under the
agreements relating to the operation of bank accounts. The DIP Lender is hereby
authorized, despite any other provision of this Order, to debit, charge back and
set-off from and against the balances in the Applicants’ accounts with the DIP
Lender and to exercise its rights of combination of accounts against such amounts

as may be necessary to repay:

@) all overdrafts on the accounts, beyond the credit limit established
in the DIP Term Sheet;

(i)  any deposits that are dishonoured; and

(iii)  all amounts from time to time then payable to the DIP Lender in
respect of the DIP Facility,

free and clear of all present and future fixed and floating charges, liens,
mortgages, hypothecs and security interests and all other encumbrances and
security, including the Charges created by this Order. In respect of the
Applicants’ accounts with the DIP Lender, the DIP Lender shall not be under any
obligation whatsoever to inquire into the propriety, validity or legality of any
transfer, payment, collection or other action taken in the operation of the
accounts, or as to the use or application by the Applicants of funds transferred,

paid, collected or otherwise dealt with in the accounts; and the DIP Lender shall
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be entitled to provide the banking and credit services without any liability,
whether statutory, contractual, trust, proprietary or otherwise, in respect thereof to

any person.

32. THIS COURT ORDERS AND DECLARES that all Property is hereby charged
by:

(@ afixed and floating charge, mortgage, hypothec, lien and security interest;

and

(b)  any charge, mortgage, hypothec, lien or security interest included among

or contemplated by the DIP Credit Documentation (as defined below),

(the charges, mortgages, hypothecs, liens and security interests referred to in the
forgoing paragraphs (a) and (b) being collectively referred to as the “DIP
Charge”) in favour of the DIP Lender, as security for all present and future
indebtedness, obligations and liabilities of the Applicants to the DIP Lender under
the DIP Term Sheet, the DIP Credit Documentation (as defined below) and this
Order (and any of them) together with all interest, fees, charges and other
amounts payable in respect thereof including, without limitation, the fees and
disbursements of the DIP Lender’s counsel and financial consultants on a full

indemnity basis (the “DIP Liabilities”).

33. THIS COURT ORDERS that, notwithstanding any other provision of this Order,
the Applicants are hereby authorized and empowered to execute and deliver such
mortgages, charges, hypothecs, security agreements, debentures (collectively, the
“DIP Security”) and such other agreements, notes, guarantees and documents
(together with the DIP Security, the “DIP Credit Documentation”) as are
contemplated by the DIP Term Sheet or as may be reasonably required by the DIP

Lender from time to time in respect of the borrowings under the DIP Facility.

34. THIS COURT ORDERS AND DECLARES that all encumbrances created or
granted under the DIP Security or the DIP Charge shall attach, as of the effective
time of this Order, to all Property of each of the Applicants.
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35. THIS COURT ORDERS that the Applicants shall pay the DIP Lender when due
all amounts owing, and shall perform all other obligations of the Applicants to the

DIP Lender pursuant to the DIP Term Sheet, the DIP Credit Documentation and
this Order (and any of them).

36. THIS COURT ORDERS AND DECLARES that, subject to the following,

nothing in this Order shall apply to prevent, enjoin, restrain or stay:

(a)

®)

(©)

(d)

(©)
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any right of the DIP Lender to terminate the making of or refuse to make
advances to the Applicants under the DIP Term Sheet and to make
demands thereunder, and from issuing any notices of intention to enforce
security, notices of powers of sale, notices of disposition or other such
notices, and from exercising any acceleration rights or rights of set-off or
combination of accounts, or any rights and remedies under the DIP Credit

Documentation, the DIP Charge or the DIP Security;

without limiting paragraph (a) above, prevent the DIP Lender from
applying to this Court for the appointment of an interim receiver, receiver
and manager and/or for the appointment of a trustee in bankruptcy in
connection with the enforcement of the DIP Charge and the DIP Security
or the payment of the DIP Liabilities or for other relief;

the right of the DIP Lender to receive and apply all amounts received from
the Applicants in accordance with the DIP Term Sheet, the DIP Credit
Documentation and this Order provided the leave of the Court is first
obtained;

the DIP Lender from exercising its rights and remedies as against the
Applicants in respect of the DIP Charge and the DIP Credit

Documentation; and

the Applicants from paying amounts from time to time on account of the
DIP Liabilities to the extent permitted by this Order in accordance with the
DIP Term Sheet and the DIP Credit Documentation.
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38.

39.

19.

Notwithstanding any other provision of this Order, the DIP Lender shall not
enforce any security (or, subject to paragraph 31, exercise any right of set-off or
combination of accounts) without the prior leave of this Court, provided that the
DIP Lender may deliver to the Applicants demands and notices and exercise

acceleration rights without the leave of the Court.

THIS COURT ORDERS AND DECLARES that the DIP Lender, in such
capacity, shall, unless it otherwise agrees, be treated in all respects as an

unaffected creditor in these proceedings and in any Plan filed by any Applicant.

THIS COURT ORDERS that the DIP Lender and its advisors shall be given
clear and unfettered access to the books and records of the Applicants and such
other information as the DIP Lender and its advisors deem necessary or

appropriate.

THIS COURT ORDERS that no order shail be made varying, rescinding or
otherwise affecting the provisions of this Order with respect to the DIP Facility,
the DIP Credit Documentation or the DIP Charge unless either: (a) notice of a
motion for such order is served on the DIP Lender by the moving party within ten
days after such moving party is served with a copy of this Order; or (b) the DIP

Lender applies for or consents to such order.

Monitor

40.

41.

THIS COURT ORDERS that Deloitte & Touche Inc. (the “Monitor”) is
appointed as an officer of this Court to monitor the businesses and affairs of the
Applicants, with all of the powers and obligations set out in the CCAA and the

additional powers and obligations set out in this Order.

THIS COURT ORDERS that the Applicants and their shareholders, officers,
directors, employees, agents and representatives shall co-operate fully with the
Monitor in the exercise of its powers and discharge of its obligations, including
providing the Monitor with access to the Applicants’ books, records, assets and

premises as the Monitor requires.
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42. THIS COURT ORDERS that the Monitor shall:

(2)

(®

(©)

(d

©

®

(®
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assist the Applicants in developing and implementing the Plan including,
without limitation, participating as the Applicants consider appropriate in

discussions and negotiations with creditors, investors, customers or others;

advise and assist the Applicants, to the extent required by the Applicants,
in reviewing the Applicants’ businesses and assessing opportunities for
cost reduction and revenue enhancement, provided that the extent of the
retainer and the quantum of the fees for such services shall be subject to

the DIP Lender’s consent;

advise and assist the Applicants with, and chair any meetings of creditors

to consider and vote on the Plan;

assist the Applicants in their preparation of cash flow statements and in
their dissemination of financial and other information which may be used
in these proceedings, including reporting on such information as may from

time to time be required by the DIP Lender;

assist the Applicants, to the extent required by the Applicants, in any shut-
down, disposal, distribution, sale or other disposition of any of their
respective Property that has been approved by the Monitor and is
permitted by this Order;

inquire into and report to creditors, at or prior to any meetings to consider
and vote on the Plan, on the financial condition and prospects of the

Applicants affected by the Plan;

report to this Court as the Monitor considers appropriate or this Court
directs, in respect of the Plan, the Restructuring, the businesses of the
Applicants, the validity or priority of security granted by an Applicant, or
any other matter deemed by the Monitor or the Court, as appropriate, to be

relevant to this proceeding;
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(h)y  otherwise report Or provide information to the DIP Lender as may, from
time to time, be reasonably requested, with a copy of any written reports

to be provided to the Applicants;

@ monitor all receipts and disbursements of the Applicants on such basis as

the Monitor considers appropriate;

) have full access to the books, records and key personnel of the Applicants

as may be necessary for the completion of its duties under this Order;

(k) be at liberty to give such consents and approvals as are contemplated by
this Order or any further Order of this Court and, in doing so, the Monitor
may give or withhold such consents and approvals in its reasonable
discretion having regard to, among other things, the preservation and

orderly restructuring of the Applicants' businesses; and

)] perform such other duties as are required by this Order or any further
Order of this Court.

43. THIS COURT ORDERS that the Monitor may engage legal counsel and other
agents and advisors (including other members of Deloitte & Touche Inc. or
persons affiliated with Deloitte & Touche LLP) as it considers necessary to advise

and assist it in the exercise of its powers and discharge of its obligations.

44. THIS COURT ORDERS that the Monitor is authorized but not obligated to
provide all interested parties, including but not limited to affected creditors
pursuant to the Plan, with the Monitor’s report or assessment of the Plan. The
Monitor is authorized, to the extent requested by the Applicants, to complete
valuation and liquidation analyses of the Property of the Applicants or any of
them to support its report or assessment of the Plan. The Monitor shall incur no
liability as a result of any report or assessment that it may provide pursuant to this
Order.
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45. THIS COURT ORDERS that the Monitor may provide any creditor with any
information about the Applicants that the creditor reasonably requests in writing,
provided that the Monitor may only provide information that the Applicants
advise is confidential with the consent of the Applicants or on the direction of this
Court. The Monitor shall have no liability for information provided pursuant to
this paragraph.

46. THIS COURT ORDERS that the Monitor shall not take ownership or
possession of any Property, or control or manage any business or affairs of the
Applicants and that it shall not be considered to be an owner or in possession,
control or management of any Property or of any business or affairs of the
Applicants for any purpose, including without limitation any legislation enacted
for the protection of the environment, health or safety or any other statute,

regulation or rule of law or equity.

47. THIS COURT ORDERS that the appointment of the Monitor shall not
constitute the Monitor an employer, successor employer, related employer or
payor for any purpose whatsoever including, without limitation, with respect to

pensions or employee benefits..

48. THIS COURT ORDERS that nothing in this Order shall vest in the Monitor the
care, ownership, control, charge, occupation, possession or management
(separately and collectively, “Possession™), or require or obligate the Monitor to
occupy, or to take Possession of any Property or any source of contaminant which
may be environmentally contaminated or contain a dangerous or designated
substance or be or contain a pollutant or contaminant or cause or contribute to a
spill, discharge, release or deposit of a substance in respect of which obligations
of any sort may be imposed under any legislation enacted for the protection or
conservation of the indoor or outdoor environment including, without limitation,
the Canadian Environmental Protection Act, the Transportation of Dangerous
Goods Act, the Environmental Protection Act (Ontario), the Emergency Plans Act
(1983) (Ontario), the Ontario Water Resources Act, the Occupational Health and
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Safety Act (Ontario) or the regulations thereunder, or under any other federal or
provincial legislation, or rule of law or equity in any jurisdiction affecting the
indoor or outdoor environment or the transportation of dangerous goods
(collectively, “Environmental Laws”). For greater certainty, the Monitor shall not
be deemed as a result of this Order to be in Possession within the meaning of any

Environmental Laws of any Property or source of contaminant.

49. THIS COURT ORDERS that, in addition to the rights and protections afforded
to the Monitor under the CCAA, elsewhere in this Order, or as an officer of the
Court, the Monitor shall incur no liability or obligation as a result of its
appointment or the fulfillment of its duties in the carrying out of the provisions of
this Order including, without limitation, actions taken by the Monitor in its
capacity as foreign representative (if it becomes a foreign representative), except
for gross negligence or willful misconduct on its part, and no action or other
proceeding shall be commenced against the Monitor as a result of, or relating in
any way to its appointment as Monitor or, if applicable, as a foreign
representative, respectively, the fulfillment of its duties as Monitor or foreign
representative or carrying out of any of the orders of this Court, except with prior
leave of this Court on at least seven days notice to the Monitor and its counsel and
upon further order securing, as security for costs, the solicitor and his own client
costs of the Monitor in connection with any such action or proceeding. The
entities related to the Monitor and referred to in paragraphs 27 and 43 of this
Order shall also be entitled to the protections of this paragraph, mutatis mutandis.

50. THIS COURT ORDERS that the Monitor shall, within thirty business days after
the date of the entry of this Order, send a notice of this proceeding (and any other
document or information which the Monitor is requested by International to
include in connection with this proceeding or the Plan) to the known creditors of
each of the Applicants (other than employees and creditors to which an Applicant
owes less than $5,000.00), at their addresses as they appear on the Applicants’
records and, in the case of the Applicants’ landlords, to the landlords’ or

landlords’ property managers’ addresses, advising that such creditors may obtain
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a copy of this Order on the internet at a website to be established and maintained
by the Monitor and that, if any creditor is unable to obtain it by that means, such
creditor may request a copy from the Monitor and the Monitor shall so provide it.
Such notice shall constitute sufficient compliance with the applicable

requirements of subsection 11(5) of the CCAA.

51. THIS COURT ORDERS that, if required by any Applicant, the Applicant may
pay to the Monitor funds necessary for payment of goods or services supplied or
to be supplied to the Applicant after the date of this Order, and the Monitor shall
have the right and authority to make reasonable arrangements (including without
limitation, trust or escrow arrangements) for the payment of suppliers in exchange
for the delivery of goods or services supplied to the Applicant and, for greater
certainty, the Monitor shall not be liable for any obligations or liabilities for the
supply of any such goods or services, provided that of any funds placed into trust
or escrow arrangements shall be subject to the Charges created in this Order,
which Charges shall be discharged only with respect to the amounts of funds

actually paid by the Monitor for goods or services supplied.

52.  THIS COURT ORDERS that the Monitor may apply to this Court for advice
and directions in connection with the discharge or variation of its powers and

duties under this Order.

Fees and Disbursements of the Monitor and Legal Advisors of the Applicants

53. THIS COURT ORDERS that the Applicants shall pay the reasonable fees and
disbursements of the Monitor whether in its capacity as a monitor or a foreign
representative (including reasonable fees and disbursements of its legal counsel
(on a solicitor and his own client full indemnity basis)) and the reasonable fees
and disbursements of the Applicants’ legal counsel (on a solicitor and his own
client full indemnity basis) with respect to the Applicants, this proceeding, any
related proceedings in other jurisdictions, the Plan or Plans or the Restructuring,
whether such fees and disbursements were incurred before, on or after the making
of this Order.
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54. THIS COURT ORDERS that, notwithstanding any other provision of this Order,
the financial advisors to and the counsel for the DIP Lender (collectively, the
«“Creditor Advisors”), shall be paid, on a timely basis in accordance with their
existing arrangements with the Applicants and such other arrangements as may be
agreed to hereafter with any of the Applicants, their reasonable fees and
disbursements when rendered, on a full indemnity basis and, in the case of
counsel for the DIP Lender, on a solicitor and his own client full indemnity basis
in accordance with the standard hourly rates of such advisors, whether such fees

and disbursements were incurred before, on or after the making of this Order.

55.  THIS COURT ORDERS that the Applicants may pay to the Monitor, legal
counsel to the Monitor and legal counsel to the Applicants, such retainers as may
be agreed to by the Applicants to be held by such parties as security for payment

of their respective fees and disbursements.

56. THIS COURT ORDERS that the Monitor, the Monitor’s legal counsel, the
Applicants’ legal counsel, and the Creditor Advisors may render accounts on a
weekly or bi-weekly basis, and the Applicants shall pay such accounts promptly

when rendered.

Administration Charges Against Property

57. THIS COURT ORDERS that the Monitor, the Monitor’s legal counsel and the
Applicants’ legal counsel are hereby granted a fixed and floating charge, lien and
security interest in and against all Property of the Applicants, in the maximum
aggregate amount of $1,000,000 (the “Administration Charge”) as security for the
payment of their reasonable fees and disbursements incurred before, on or after
the making of this Order in respect of the Applicants, this proceeding, the Plan or
Plans and the Restructuring.

Directors’ and Officers’ Indemnity

58.  THIS COURT ORDERS that each Applicant shall indemnify:
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each of the present and future directors and officers of such Applicant
from and against all costs, claims, liabilities and obligations of any nature
whatsoever arising on or after the date hereof actually and reasonably
incurred by the director or officer in such capacity with respect to the
business and affairs of the Applicants (including without limitation, legal
costs on a solicitor and his own client full indemnity basis) as a result of
his or her position or involvement with the Applicants on or after the date
hereof and based on an event or events first occurring on or after the date
hereof (including, without limitation, any amount with respect to any
environmental claim by whomsoever sought and any amount paid to settle
an action or satisfy a judgment in a civil, criminal or administrative action
or proceeding to which he or she may be made a party by reason of being
or having been a director, officer or person who manages the business of

an Applicant), provided that the director or officer:

@) acted honestly and in good faith with a view to the best interests of
the Applicant; and

(i) in the case of a criminal or administrative action, had reasonable

grounds for believing his or her conduct was lawful,

except to the extent that the director or officer has been oppressive,

grossly negligent or guilty of willful misconduct; and

cach of the present and future directors and officers of such Applicant
from and against all costs, claims, liabilities and obligations which any
director or officer of an Applicant sustains or incurs by reason of, or in
relation to his or her capacity as a director or officer of an Applicant
(including, without limitation, legal costs on a solicitor and his own client
full indemnity basis) relating to the failure of the Applicants or any of
them at any time to pay any obligations or amounts incurred after the
making of this Order in respect of which the director or officer may be

liable in his or her capacity as such referred to in paragraphs 20(a), 21(a),
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21(b), 21(c), 21(d), 21(e) or 21(f) of this Order or incurred prior to the
making of this Order in respect of the matters referred to in paragraph
20(a), any obligation or payment owing to former employees in respect of
employee entitlements referred to in paragraph 20(a), or any obligation
with respect to goods and services tax or sales taxes, except to the extent
that the director or officer has been grossly negligent or guilty of willful

misconduct,

provided that this paragraph shall not constitute a contract of insurance and shall
not constitute other valid and collectible insurance (as such term or a similar term
may be used in any policy of insurance issued in favour of, or for the benefit of

the Applicants or any of their directors or officers).

Charge for Directors and Officers

59.

THIS COURT ORDERS that, as security for the obligations of the Applicants to
indemnify directors and officers of the Applicants pursuant to paragraph 58, the
directors and officers of the Applicants are hereby granted a fixed and floating
charge, lien and security interest in and against all Property of the Applicants, to a

maximum aggregate amount of $1,000,000 (the “Directors’ Charge™).

Charges Against Property

60.

61.

THIS COURT ORDERS that the Applicants shall execute the documents and
take the other actions necessary or appropriate to give effect to the Administration
Charge, the DIP Charge and the Directors’ Charge (collectively, the “Charges”
and individually, a “Charge”).

THIS COURT ORDERS that each Charge shall attach to all present and future
Property of all Applicants, including any lease, sublease, offer to lease or other
contract, except that the Charge shall not attach to the last day of the term of any
lease of real property or to any such lease, sublease, offer to lease, or other
contract to the extent that such attachment would constitute a breach of its terms

of permit a party to terminate such agreement. If the Charge does not attach to any
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Property in accordance with this paragraph, the Applicants shall hold their
interests in such lease, sublease, offer to lease or other contract or any proceeds
therefrom in trust for the chargees of the Charges and shall assign such interests to
such chargees or their assignees upon obtaining the required consent or upon

order of the Court.

62. THIS COURT ORDERS that each of the Charges has priority over all
mortgages, charges, security interests, liens and encumbrances (collectively,
«“Encumbrances” and individually, an “Encumbrance”) of any kind or nature in or
against any of the Property of the Applicants, subject to applicable prior statutory

liens.

63. THIS COURT ORDERS that, except as otherwise expressly provided for herein,
the Applicants shall not grant any Encumbrance of any Property that ranks in
priority to, or pari passu with, any of the Charges unless the Applicants obtain the
prior written consent of the DIP Lender and approval of the Court.

64. THIS COURT ORDERS that none of the Charges, the obligations of the
Applicants pursuant to the Charges, or any of the documents delivered pursuant
thereto, shall be illegal, invalid or non-binding obligations of the Applicants or
otherwise be rendered unenforceable against the Applicants or any of the
Property, nor shall they be void or voidable by creditors or shareholders of any of
the Applicants, a trustee in bankruptcy of any of the Applicants or any other

person, by reason of:

(a)  the pendency of these proceedings and the declarations of insolvency

made herein,;

(b)  the pendency of any petitions for a receiving order or any receiving orders
issued under the BIA in respect of the Applicants, or any assignment

under the BIA being made or deemed to have been made; or

(c) the provisions of any federal or provincial law.
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65. THIS COURT ORDERS that the Charges have relative priority as follows:
(@) firstly, the Administration Charge;
(b)  secondly, the DIP Charge; and
©) thirdly, the Directors’ Charge.

66. THIS COURT ORDERS that if the persons entitled to the Administration
Charge or the Directors’ Charge have claims that in the aggregate exceed the
authorized amount of such Charge, they shall share in the benefit of such Charge
on a pro rata basis but in any event subject to the applicable aggregate maximum

authorized amount.

67. THIS COURT ORDERS that none of the beneficiaries of the Charges shall be
required to file, register, record or perfect the Charges, notice thereof or any
financing statement with respect thereto and that each of the Charges shall be
valid and enforceable for all purposes against all existing and after-acquired
Property for all purposes, with priority over any right, title or interest filed,
registered, recorded or perfected subsequent to the Charges coming into existence,
despite any failure to file, register, record or perfect the Charges, notice thereof,
or any financing statement with respect thereto. Despite anything in this Order,
the beneficiaries of the Charges may take such steps as they deem necessary or
appropriate to register, record or perfect the Charges, notice thereof or any

financing statement with respect thereto, if they deem it advisable to do so.

68. THIS COURT ORDERS that the creation of the Charges and any payments
made by the Applicants, and any agreements, instruments or other documents
delivered pursuant to this Order, do not constitute fraudulent preferences,
fraudulent conveyances, oppressive conduct, settlements or other challengeable or

reviewable transactions under any applicable law.

69. THIS COURT ORDERS that none of the Charges, the DIP Facility, the DIP

Credit Documentation or the DIP Security, shall be, or be deemed to be, invalid or
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ineffective by reason of any negative covenants, prohibitions or other similar
provisions with respect to incurring debt or other obligations or the creation of
any Encumbrance contained in any agreement to which any of the Applicants are

party and, despite any provision to the contrary in such agreements:

(@)  none of the Charges, the obtaining of the DIP Facility, or the creation of
any of the DIP Credit Documentation, nor the execution, delivery,
perfection or registration of any agreements, instruments or other
documents delivered pursuant thereto shall create or be deemed to

constitute a breach by the Applicants of any agreement to which they are
party; and

(b)  no person shall have any liability to any other person whatsoever as a
result of any breach of any agreement caused by or resulting from the
Charges, the obtaining of the DIP Facility, the creation of any of the DIP
Credit Documentation or the execution, delivery or registration of any

agreements, instruments or other documents delivered pursuant thereto.

Privacy

70. THIS COURT ORDERS AND DECLARES that, pursuant to subsection
7(iii)(c) of the Personal Information Protection and Electronic Documents Act,
S.C. 2000, c.5, in the course of the restructuring process, including any sale,
refinancing or other transaction, the Applicants shall be permitted to disclose
personal information in respect of identifiable individuals in their possession or
control to stakeholders or prospective purchasers or bidders for, and investors or
strategic parties interested in, all or part of the businesses of any one or more of
the Applicants or all or part of any Property of any of the Applicants, and to their
advisors (collectively, the “Third Parties”), to the extent desirable or required to
negotiate and complete the restructuring process or any such transaction, provided
that the persons to whom such personal information is disclosed enter into
confidentiality agreements with the Applicants binding them to maintain and

protect the privacy of such information and to limit the use of such information to

2721799_10.D0C



3L

the extent necessary to complete the restructuring or such transaction then under
negotiation. Upon the completion of the use of personal information for the
limited purpose set out herein, the personal information shall be returned to the
Applicants or destroyed. In the event that a Third Party acquires personal
information as part of the restructuring or as part of any such transaction, such
Third Party shall be entitled to continue to use the personal information in a
manner which is in all material respects identical to the use of such personal

information by the Applicants.

Service of Orders, Notices and Other Documents

eIV O L N e ————————

71.  THIS COURT ORDERS that the Applicants be and are at liberty to serve this
Order, any other orders in this proceeding, the Plan, any notices of meetings and
all other notices, and to deliver any letters to creditors, information circulars,
proofs of claim, proxies and disallowances of claims, by forwarding true copies
by prepaid ordinary mail, courier, personal delivery or electronic transmission to
the Applicants’ creditors at their respective addresses as last shown on the records
of the Applicants and that any service or notice by courier, personal delivery or
electronic transmission shall be deemed to be received on the next business day
following the date of forwarding or, if sent by ordinary mail, on the third business

day after mailing.

72. THIS COURT ORDERS that the Applicants, the Monitor, CIBC or any other
party in these proceedings that has served a Notice of Appearance on the
solicitors for the Applicants may serve any Court materials (including, without
limitation, application records, motion records, facta and orders) electronically, by
e-mailing a PDF or other electronic copy of such materials (other than any book
of authorities) to counsels’ e-mail addresses as recorded on the service list;
provided that such party shall deliver hard copies of full materials to any other

party requesting same as soon as practicable thereafter.

2721799_10.00C



32.

Effect, Recognition, Assistance

73.  THIS COURT ORDERS that this Order and any other order in this proceeding
shall have full force and effect in all provinces and territories in Canada, outside

Canada and against all persons against whom they may be enforceable.

74. THIS COURT ORDERS that this Court requests the assistance of other courts in
Canada in accordance with section 17 of the CCAA, and requests that the Federal
Court of Canada and the courts and judicial, regulatory and administrative bodies
of or constituted by the provinces and territories of Canada, the Parliament of
Canada, the United States, the states and other subdivisions of the United States
and other nations and states act in aid of and be complementary to this Court in

carrying out the terms of this Order and any other order in this proceeding.

Effective Time

75. THIS COURT ORDERS that this Order shall be effective from 12:01 a.m.
(Toronto time) on the date of this Order.

Directions, Further Relief and Variation

76. THIS COURT ORDERS that any interested person may apply to this Court to
vary, rescind or amend this Order or to seek other relief on seven days notice (or
such other notice, if any, as this Court may order) to the respective counsel of
each of the Applicants, the Monitor and the DIP Lender and to any other person
likely to be affected by this Order or by the relief sought.
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SCHEDULE “A”

Hunjan Moulded Products Ltd.
Hunjan Tools & Mould Ltd.

Hunjan Holdings Ltd.
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SCHEDULE “B”

List of U.S. Debtors

Hunjan Holdings (U.S.A.) Ltd.
Hunjan Moulded Products (Michigan) Ltd.

Hunjan Moulded Products (Alabama) Ltd.
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NOTARIAL CERTIFICATE OF TRUE COPY

CANADA TO ALL TO WHOM THESE PRESENTS

PROVINCE OF ONTARIO MAY COME, BE SEEN OR KNOWN

)
)
)
)
TO WIT: )
)
)

I, MELANEY J. WAGNER
a Notary Public, in and for the Province of Ontario, by Royal Authority duly appointed, residing at the

Town of Oakville, in said Province,

DO CERTIFY AND ATTEST that the paper-writing hereto annexed is a true copy of a document
produced and shown to me and purporting to be an Order of the Ontario Superior Court of Justice
granted by the Honourable Mr. Justice Morawetz on June 16, 2008, the said copy of the Order having
been compared by me with the said copy of the original document, an act whereof being requested I
have granted under my Notarial Form and Seal of Office to serve and avail as occasion shall or may

require.
IN TESTIMONY WHEREOF I have hereto subscribed my name and affixed my Notarial Seal of

Office at Toronto this 16th day of June, 2008.
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otary Public in an{l for the Province of
Ontario

GOODMANSW5601900.1



Court File No.

ONTARIO
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST
THE HONOURABLE MR. ) MONDAY, THE 16™
)
JUSTICE MORAWETZ ) DAY OF JUNE, 2008

IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT ACT,
R.S.C. 1985, c¢. C-36, AS AMENDED

~ AND IN THE MATTER OF A PLAN OF COMPROMISE OR ARRAN GEMENT OF
MULTY INDUSTRIES INC. AND
THE COMPANIES LISTED ON SCHEDULE “A” HERETO
(collectively, the “Applicants”)

INITIAL ORDER

THIS APPLICATION, made by the Applicants, pursuant to the Companies’
Creditors Arrangement Act, R.S.C. 1985, c. C-36, as amended (the “CCAA”), was heard this

day at 330 University Avenue, Toronto, Ontario.

ON READING the affidavit of Derek Erdman sworn June 12, 2008 and the Exhibits
thereto and the Report of RSM Richter Inc. as proposed Monitot dated Jurie 13, 2008 and on
hearing the submissions of counsel for the Applicants, and counsel for Wachovia Capital
Finance Corporation (Canada) and Wachovia Bank, National Association (collectively, the
“Bank”) and on reading the consent of RSM Richter Inc. to act as Monitor,

SERVICE

1. THIS COURT ORDERS that the time for service of the Notice of Application and
the Application Record is hereby abridged so that this Application is properly returnable today

and hereby dispenses with further service thereof.



APPLICATION

2. THIS COURT ORDERS AND DECLARES that each of the Applicants is a
company to which the CCAA applies. '

PLAN OF ARRANGEMENT

3. THIS COURT ORDERS that the Applicants shall have the authority to file and may,
subject to further order of this Court, file with this Court a plan of compromise or arrangement
(hereinafter referred to as the “Plan”) between, infer alia, the Applicants and one or more

classes of its secured and/or unsecured creditors as it deems appropriate.

POSSESSION OF PROPERTY AND OPERATIONS

4. THIS COURT ORDERS that the Applicants shall remain in possession and control
of their current and future assets, undertakings and properties of every nature and kind
whatsoever, and wherever situate including all proceeds thereof (collectively, the
“Property”). Subject to further Order of this Court, the Applicants shall continue to carry on
business in a manner consistent with the preservation of their businesses (collectively, the
“Business”) and Property. The Applicants shall be authorized and empowered to continue to
retain and employ the empldyees, consultants, agents, experts, accountants, counsel and such
other persons (collectively «Assistants”) currently retained or employed by them, with liberty
to retain such further Assistants as they deem reasonably necessary or desirable in the ordinary

course of business or for the carrying out of the terms of this Order.

5. THIS COURT ORDERS that all Persons (as defined in paragraph 18 of this Order),
including, without limitation, third party finishers, shall forthwith advise the Applicants and
the Monitor of aﬁy Property (including, without limitation, raw materials and molds owned by
the Applicants) in such Person’s possession or control, shall grant immediate and continued
access to the Property to the Applicants and shall deliver all such Property to the Applicants
immediately upon the Applicants’ request.

6. THIS COURT ORDERS that the Applicants shall be entitled to continue to utilize
the central cash management system currently in place as described in the Affidavit of Derek

Erdman sworn June 12, 2008 (the “Erdman Affidavit”) (the “Cash Management System”)
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and that the Bank and the Bank of Nova Scotia (“BNS”) and any present or future bank
providing the Cash Management System shall not be under any obligation whatsoever to
iﬁquire into the propriety, validity or legality of any transfer, payment, collection or other
action taken under the Cash Management System, Or as to the use or application by the
Applicants of funds transferred, paid, collected or otherwise dealt with in the Cash
Management System, shall be entitled to provide and operate the Cash Management System
without any liability in respect thereof to any Person (as hereinafter defined) other than the
Applicants, pursuant to the terms of the documentation applicable to the Cash Management
System, and shall be, in its capacity as provider of the Cash Management System, an
unaffected creditor under the Plan with regard to any claims or expenses it may suffer or incur

in connection with the provision of the Cash Management System.

7. THIS COURT ORDERS AND DIRECTS that BNS, as a provider of the Cash
Management System, shall stop payment on any outstanding cheques issued in respect of the

Business prior to the date hereof upon the written request of the Applicants.

8. THIS COURT ORDERS that the Applicants shall be entitled but not required to pay

the following expenses whether incurred prior to or after this Order:

(@) all outstanding and future wages, salaries, employee and pension benefits,
vacation pay, bonuses to arm’s length employees and expenses payable on or after
the date of this Order, in each case incurred in the ordinary course of business and

consistent with existing compensation policies and arrangements;

(b)  the fees and disbursements of any Assistants retained or employed by the
Applicants in respect of these proceedings, at their standard rates and charges; and

()  costs and expenses that are deemed necessary for the preservation of the Property
and/or the Business by the Applicants with the consent of the Monitor.

9. THIS COURT ORDERS that, except as otherwise provided to the contrary herein,
the Applicants shall be entitled but not required to pay all reasonable expenses incurred by the
Applicants in carrying on the Business in the ordinary course after this Order, and in carrying

out the provisions of this Order, which expenses shall include, without limitation:



(2)

(b)
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all expenses and capital expenditures reasonably necessary for the preservation of
the Property or the Business including, without limitation, payments on account
of insurance (including directors and officers insurance), maintenance and

security services; and

payment for goods or services actually supplied to the Applicants following the
date of this Order. '

10. THIS COURT ORDERS that the Applicants shall remit, in accordance with legal

requirements, or pay:

(@

®)

©

any statutory deemed trust amounts in favour of the Crown in right of Canada or
of any Province thereof or any other taxation authority which are required to be
deducted from employees’ wages, including, without limitation, amounts in
respect of (i) employment insurance, (ii) Canada Pension Plan and (iii) income

taxes;

all goods and services or other applicable sales taxes (collectively, “Sales Taxes”)
required to be remitted by the Applicants in connection with the sale of goods and
services by the Applicants, but only where such Sales Taxes are accrued or
collected after the date of this Order, or where such Sales Taxes were accrued or
collected prior to the date of this Order but not required to be remitted until on or

after the date of this Order; and

any amount payable to the Crown in right of Canada or of any Province thereof or
any political subdivision thereof or any other taxation authority in respect of
municipal realty, municipal business or other taxes, assessments Or levies of any
nature or kind which are entitled at law to be paid in priority to claims of secured
creditors and which are attributable to or in respect of the carrying on of the
Business by the Applicants.

11. THIS COURT ORDERS that until such time as the Applicants repudiate a real
property lease in accordance with paragraph 13(c) of this Order, the Applicants shall pay all

amounts constituting rent or payable as rent under real property leases (including, for greater

certainty, common area maintenance charges, utilities and realty taxes and any other amounts

payable to the landlord under the lease) or as otherwise may be negotiated by the Applicants
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from time to time (“Rent”), for the period commencing from and including the date of this

Order, bi-weekly, in advance (but not in arrears).

12. THIS COURT ORDERS that, except as specifically permitted herein, the Applicants
are hereby directed, until further Order of this Court: (a) to make no payments of principal,
interest thereon or otherwise on account of amounts owing by the Applicants to any of their
creditors as of this date; (b) to grant no security interests, trust, liens, charges or encumbrances
upon or in respect of any of its Property; and (c) to not grant credit or incur liabilities except in

the ordinary course of the Business.

RESTRUCTURING
13.  THIS COURT ORDERS that the Applicants shall have the right to:

(@  permanently or temporarily cease, downsize or shut down any of its business or
operations and to dispose of redundant or non-material assets not exceeding
$500,000 in any one transaction or $1,000,000 in the aggregate, subject to
paragraph (c), if applicable;

(b)  terminate the employment of such of its employees or temporarily lay off such of
its employees as it deems appropriate on such terms as may be agreed upon
between the Applicants and such employee, or failing such agreement, to deal
with the consequences thereof in the Plan; |

(c) éubject to the terms of this Order, vacate, abandon or quit the whole but not part
of any leased premises and/or repudiate any real property lease and any ancillary
agreements relating to any Jeased premises, on not less than seven (7) days’ notice
in writing to the relevant landlord, and pay any Rent, but not arrears of Rent,
owing for the whole of the notice period to the relevant landlord, on such terms as
may be agreed upon between the Applicants and such landlord, or failing such
agreement, to deal with the consequences thereof in the Plan, provided that any
such repudiations will be conducted under this paragraph (c);

(d  repudiate such of its arrangements or agreements of any hature whatsoever,
whether oral or written, as the Applicants deem appropriate on such terms as may
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be agreed upon between the Applicants and such counter-parties, or failing such
agreement, to deal with the consequences thereof in the Plan; and

(e) pursue all avenues of refinancing and offers for material parts of its Business or
Property, in whole or part, subject to prior approval of this Court being obtained
before any material refinancing or any sale (except as permitted by subparagraph
(a), above),

all of the foregoing to permit the Applicants to proceed with an orderly restructuring of
the Business (the “Restructuring”).

14. THIS COURT ORDERS that the Applicants shall provide each of the relevant
landlords with notice of the Applicants’ intention to remove any fixtures from any leased
premises at least seven (7) days prior to the date of the intended removal. The relevant
landlord shall be entitled to have a representative present in the leased premises to observe
such removal and, if the landlord disputes the Applicants’ entitlement to remove any such
fixture under the provisions of the lease, such fixture shall remain on the premises and shall be
dealt with as agreed between any applicable secured creditors, such landlord and the
Applicants, or by further Order of this Court upon application by the Applicants on at least
two (2) days’ notice to such landlord and any such secured creditors. If the Applicants
repudiate the lease governing such leased premises in accordance with paragraph 13(c) of this
Order, they shall not be required to pay Rent under such lease pending resolution of any such

dispute, and the repudiation of the lease shall be without prejudice to the Applicants’ claim to

the fixtures in dispute.

15. THIS COURT ORDERS that if a lease is repudiated by the Applicants in accordance
with paragraph 13(c) of this Order, then (a) during the notice period prior to the effective time
of the repudiation, the landlord may show the affected leased premises to prospective tenants
during normal business hours, on giving the Applicants and the Monitor 24 hours’ prior
written notice, and (b) at the effective time of the repudiation, the relevant landlord shall be
entitled to take possession of any such leased premises without waiver of or prejudice to any
claims or rights such landlord may have against the Applicants in respect of such lease or

leased premises and such landlord shall be entitled to notify the Applicants of the basis on
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which it is taking possession and to gain possession of and re-lease such leased premises to
any third party or parties on such terms as such landlord considers advisable, provided that
nothing herein shall relieve such landlord of its obligation to mitigate any damages claimed in

connection therewith.

16. THIS COURT ORDERS that, subject to the other provisions of this Order (including
the payment of Rent as herein provided) and any further Order of this Court, the Applicants
shall be permitted to dispose of any or all of the Property located (or formerly located) at such
leased premises without any interference of any kind from landlords and, for greater certainty,
the Applicants shall have the right to realize upon the Property and other assets in such
manner and at such locations, including leased premises, as they deem suitable or desirable for

the purpose of maximizing the proceeds and recovery therefrom.

NO PROCEEDINGS AGAINST THE APPLICANTS OR THE PROPERTY

17. THIS COURT ORDERS that until and including July 16, 2008, or such later date as
this Court may order (the “Stay Period”), no proceeding or enforcement process in any court
or tribunal (each, a “Proceeding”) shall be commenced or continued against or in respect of
any of the Applicants or the Monitor, or affecting the Business or the Property, except with the
written consent of the Applicants and the Monitor, or with leave of this Court, and any and all
Proceedings currently under way against or in respect of any of the Applicants or affecting the

Business or the Property are hereby stayed and suspended pending further Order of this Court.

NO EXERCISE OF RIGHTS OR REMEDIES
18.  THIS COURT ORDERS that during the Stay Period, all rights and remedies of any

individual, firm, corporation, governmental body or agency, or any other entities (all of the
foregoing, collectively being «persons” and each being a “Person”) against or in respect of
any of the Applicants or the Monitor, or affecting the Business or the Property, are hereby
stayed and suspended except with the written consent of the Applicants and the Monitor, or
leave of this Court, provided that nothiné in this Order shall (i) empower the Applicants to
carry on any business which the Applicants are not lawfully entitled to carry on, (ii) exempt
the Applicants from compliance with statutory or regulatory provisions relating to health,
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safety or the environment, (iii) prevent the filing of any registration to preserve or perfect a

security interest, or (iv) prevent the registration of a claim for lien.

NO INTERFERENCE WITH RIGHTS
19.  THIS COURT ORDERS that during the Stay Period, no Person shall discontinue, fail

to honour, alter, interfere with, repudiate, terminate or cease to peiform any right, renewal
right, contract, agreement, licence or permit in favour of or held by any of the Applicants,

except with the written consent of the Applicants and the Monitor, or leave of this Court.

CONTINUATION OF SERVICES

20. THIS COURT ORDERS that during the Stay Period, all Persons having oral or
written agreements with any of the Applicants or statutory or regulatory mandates for the
supply of goods and/or services, including without limitation, third party finishing services,
conversion of raw materials services, freight services, all computer software, communication
and other data services, centralized banking services, payroll services, insurance (including
without limitation, directors’ and officers’ liability insurance and general liability insurance),
transportation, services, utility or other services to the Business or any of the Applicants, are
hereby restrained until further Order of this Court from discontinuing, altering, interfering
with or terminating the supply of such goods or services as may be required by the Applicants,
and that the Applicants shall be entitled to the continued use of their current premises,
telephone numbers, facsimile numbers, internet addresses and domain names, provided in
each case that the normal prices or charges for all such goods or services received after the
date of this Order are paid by the Applicants in accordance with normal payment practices of
the Applicants or such other practices as may be agreed upon by the supplier or service

provider and each of the Applicants and the Monitor, or as may be ordered by this Court.

71. THIS COURT ORDERS that, without limiting paragraph 20 hereof, all Persons
providing freight services to the Applicants shall deliver all shipments relating to the
Applicants or their Business or Property in transit as at the date hereof (the “In Transit
Shipments”) in accordance with the arrangements and delivery instructions in place with

respect to the In Transit Shipments. The Applicants are hereby directed to pay to the
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applicable freight provider the freight costs associated with the In Transit Shipments within
five (5) business days following the date hereof.

NON-DEROGATION OF RIGHTS

22.  THIS COURT ORDERS that, notwithstanding anything else contained herein, but
subject to paragraph 37 of this Order, no creditor of the Applicants shall be under any
obligation after the making of this Order to advance or re-advance any monies or otherwise
extend any credit to the Applicants. Nothing in this Order shall derogate from the rights
conferred and obligations imposed by the CCAA.

PROCEEDINGS AGAINST DIRECTORS AND OFFICERS

73,  THIS COURT ORDERS that during the Stay Period, and except as permitted by
subsection 11.5(2) of the CCAA, no Proceeding may be commenced or continued against any
of the former, current or future directors or officers of any of the Applicants with respect to
any claim against the directors or officers that arose before the date hereof and that relates to
any obligations of the Applicants whereby the directors or officers are alleged under any law
io be liable in their capacity as directors or officers for the payment or performance of such
obligations, until a compromise or arrangement in respect of the Applicants, if one is filed, is

sanctioned by this Court or is refused by the creditors of the Applicants or this Court.

DIRECTORS’> AND OFFICERS’ INDEMNIFICATION AND CHARGE

24. THIS COURT ORDERS that the Applicants shall indemnify their directors and
officers from all claims, costs, charges and expenses relating to the failure of the Applicants,
after the date hereof, to make paymerits of the nature referred to in subparagraphs 8(a), 10(a),
10(b) and 10(c)of this Order which they sustain or incur by reason of or in relation to their
respective capacities as directors and/or officers of the Applicants except to the extent that,
with respect to any officer or director, such officer or director has actively participated in the
breach of any related fiduciary duties or has been grossly negligent or guilty of wilful

misconduct.

25.  THIS COURT ORDERS that, as security for the indemnity provided in paragraph 24
of this Order, the directors and officers of the Applicants shall be entitled to the benefit of and
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are hereby granted a charge on the Property (the “Directors’ Charge”), including, without
limitation, a charge on the real property municipally known as 100 Pippin Drive, Concord,
Ontario (the “Owned Real Property”) that will be in addition to the charge limited to the
principal amount of $7.5 million plus interest and costs that is registered against the real
property in favour of the Bank. The Directors’ Charge shall not exceed an aggregate amount
of $1,000,000 and shall have the priority set out in paragraphs 40 and 42 herein.

26. THIS COURT ORDERS that, notwithstanding any language in any applicable
insurance policy to the contrary, (a) no insurer shall be entitled to be subrogated to or claim
the benefit of the Directors’ Charge, and (b) the Applicants® directors and officers shall only
be entitled to the benefit of the Directors® Charge to the extent that they do not have coverage
under any directors’ and officers’ insurance policy, or to the extent that such coverage is

insufficient to pay amounts indemnified in accordance with paragraph 24 of this Order.

APPOINTMENT OF MONITOR

27.  THIS COURT ORDERS that RSM Richter Inc. is hereby appointed pursuant to the
CCAA as the Monitor, an officer of this Court, to monitor the Property and the Applicants’
conduct of the Business with the powers and obligations set out in the CCAA or set forth
herein and that the Applicants and their respective shareholders, officers, directors, and
Assistants shall advise the Monitor of all material steps taken by the Applicants pursuant to
this Order, and shall co-operate fully with the Monitor in the exercise of its powers and

discharge of its obligations.

58. THIS COURT ORDERS that the Monitor, in addition to its prescribed rights and
obligations under the CCAA, is hereby directed and empowered to:

(a)  monitor the Applicants’ receipts and disbursements;
(b)  report to this Court at such times and intervals as the Monitor may deem

appropriate with respect to matters relating to the Property, the Business, and such
other matters as may be relevant to the proceedings herein;
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assist the Applicants, to the extent required by the Applicants, in their
dissemination, to the Bank and its advisors of financial and other information as
agreed to between the Applicants and the Bank which may be used in these
proceedings, including reporting on a basis to be agreed with the Bank;

advise the Applicants in their preparation of the Applicants’ cash flow statements
and reporting required by the Bank, which information shall be reviewed with the
Monitor and delivered to the Bank and its advisors on a periodic basis as agreed
to by the Bank;

advise the Applicants in their development of the Plan and any amendments to the
Plan;

assist the Applicants, to the extent required by the Applicants, with the holding
and administering of creditors’ or shareholders® meetings for voting on the Plan;

have full and complete access to the books, records and management, employees
and advisors of the Applicants and to the Business and the Property to the extent
required to perform its duties arising under this Order;

be at liberty to engage independent legal counsel or such other persons as the
Monitor deems necessary or advisable respecting the exercise of its powers and

performance of its obligations under this Order;

consider, and if deemed advisable by the Monitor, prepare a report and

assessment on the Plan,

to act as foreign representative in any proceedings under Chapter 15 of the United
States Bankruptcy Code or under any similar laws or legislation of any other

country; and

perform such other duties as are required by this Order or by this Court from time

to time.

29.  THIS COURT ORDERS that the Monitor shall not take possession of the Property

and shall take no part whatsoever in the management or supervision of the management of the
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Business and shall not, by fulfilling its obligations hereunder, be deemed to have taken or

maintained possession or control of the Business or Property, or any part thereof.

30. THIS COURT ORDERS that nothing herein contained shall require the Monitor to
occupy or to take control, care, charge, possession or management (separately and/or
collectively, “Possession”) of any of the Property that might be environmentally
contaminated, might be a pollutant or a contaminant, or might cause or contribute to a spill,
discharge, release or deposit of a substance contrary to any federal, provincial or other law
respecting the protection, conservation, enhancement, remediation or rehabilitation of the
environment or relating to the disposal of waste or other contamination including, without
limitation, the Canadian Environmental Protection Act, the Ontario Environmental Protection
Act, the Ontario Water Resources Act, or the Ontario Occupational Health and Safety Act and
regulations thereunder (the «Environmental Legislation”), provided however that nothing
herein shall exempt the Monitor from any duty to report or make disclosure imposed by
applicable Environmental Legislation. The Monitor shall not, as a result of this Order or
anything done in Ipursuance of the Monitor’s duties and powers under this Order, be deemed to
be in Possession of any of the Property within the meaning of any Environmental Legislation,

unless it is actually in possession.

31. THIS COURT ORDERS that that the Monitor shall provide any creditor of the
Applicants, including the Bank, with information provided by the Applicants in response to
reasonable requests for information made in writing by such creditor addressed to thé Monitor.
The Monitor shall not have any responsibility or liability with respect to the information
disseminated by it pursuant to this paragraph. In the case of information that the Monitor has
been advised by the Applicants is confidential, the Monitor shall not provide such information
to creditors unless otherwise directed by this Court or on such terms as the Monitor and the

Applicants may agree.

32.  THIS COURT ORDERS that, in addition to the rights and protections afforded the
Monitor under the CCAA or as an officer of this Court, the Monitor shall incur no liability or
obligation as a result of its appointment or the carrying out of the provisions of this Order,

save and except for any gross negligence or wilful misconduct on its part. Nothing in this
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Order shall derogate from the protections afforded the Monitor by the CCAA or any
applicable legislation.

33.  THIS COURT ORDERS that the Monitor, counsel to the Monitor (including, without
limitation, Canadian and U.S. counsel) and counsel to the Applicants (including, without
limitation, Canadian and U.S. counsel) shall be paid their reasonable fees and disbursements,
in each case at their standard rates and charges, by the Applicants as part of the costs of these
proceedings. The Monitor, counsel for the Monitor and counsel for the Applicants are hereby
directed to render accounts to the Applicants (with copies to the Bank) bi-weekly and the
Applicants are hereby authorized and directed to pay the accounts of the Monitor, counsel for
the Monitor and counsel for the Applicants on a bi-weekly basis. In addition, the Applicants
are hereby authorized to pay to (i) the Monitor and its counsel, and (ii) counsel to the
Applicants, retainers in the amounts of $52,500 and $26,250, respectively, to be held by them
as security for payment of their respective fees and disbursements outstanding from time to

time.

34. THIS COURT ORDERS that the Monitor and its legal counsel shall pass their
accounts from time to time, and for this purpose the accounts of the Monitor and its legal
counsel are hereby referred to a judge of the Commercial List of the Ontario Superior Court of

Justice.

35. THIS COURT ORDERS that the Monitor, counsel to the Monitor, if any, and the
Applicants® counsel shall be entitled to the benefit of and are hereby granted a charge (the
«Administration Charge”) on the Property, which charge shall not exceed an aggregate
amount of $500,000, as security for their professional fees and disbursements incurred at the
standard rates and charges of the Monitor and such counsel, both before and after the making
of this Order in respect of these proceedings; provided that the Administration Charge shall
not secure any fees or disbursements of the Monitor, Monitor’s counsel or the Applicants’
counsel that are not billed within sixty (60) days of the incurrence of such fees and
disbursements. The Administration Charge shall have the priority set out in paragraphs 40
and 42 hereof.
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FINANCING

36. THIS COURT ORDERS that the Forbearance Agreement dated as of June 6, 2008
among the Bank and the Applicants (the «Forbearance Agreement”) is hereby authorized

and approved.

37. THIS COURT ORDERS that the Applicants are hereby authorized and empowered
to borrow under the existing revolving facility provided by the Bank to certain of the
Applicants pursuant to a Credit Agreement dated June 29, 2007, as amended pursuant to a first
amendment to the Credit Agreement dated December 14, 2007 and pursuant to the
Forbearance Agreement (collectively, the «Amended Credit Agreement”), on the terms and
conditions set out in the Amended Credit Agreement, such funds as are required in order to
finance the Applicants’ working capital requirements and other general corporate purposes

and capital expenditures.

38. THIS COURT ORDERS that the Applicants are hereby authorized and directed to
pay and perform all of their indebtedness, interest, fees, liabilities and obligations to the Bank
under and pursuant to the Amended Credit Agreement as and when the same become due and

are to be performed, notwithstanding any other provision of this Order.

39.  THIS COURT ORDERS that, notwithstanding any other provision of this Order:

(a) the Bank shall be treated as unaffected in any plan of arrangement or compromise
filed by the Applicants under the CCAA, or any proposal filed by the Applicants
under the Bankruptcy and Insolvency Act (Canada) (the “BIA”), with respect to
any advances made under the Forbearance Agreement or the Amended Credit

Agreement;

(b)  upon the expiry of the Forbearance Period (as defined in the Forbearance
Agreement), the Bank may exercise any and all of its rights and remedies against
the Applicants or the Property under or pursuant to the Amended Credit
Agreement and the existing security held by or on behalf of the Bank in respect of
the Applicants (the “Existing Security”), but subject to the priorities as set out in
paragraphs 40 and 42 of this Order; and
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()  the foregoing rights and remedies of the Bank shall be enforceable against any
trustee in bankruptcy, interim receiver, receiver or receiver and manager of the

Applicants or the Property.

VALIDITY AND PRIORITY OF CHARGES CREATED BY THIS-ORDER

40. THIS COURT ORDERS that the priorities of the Directors’ Charge, the -
Administration Charge and the Existing Security, as among them, shall be as follows:

First — Administration Charge (to the maximum amount of $500,000);

Second — Directors’ Charge on the Owned Real Property (to the maximum
amount of $500,000);

Third — the Existing Security; and

Fourth — Directors’ Charge on the Property (including, without limitation, the
Owned Real Property) (to the maximum amount of $500,000).

41. THIS COURT ORDERS that the filing, registration or perfection of the Directors’
Charge and the Administration Charge (collectively, the “Charges”) shall not be required, and
that the Charges shall be valid and enforceable for all purposes, including as against any right,
title or interest filed, registered, recorded or perfected subsequent to the Charges coming into

existence, notwithstanding any such failure to file, register, record or perfect.

42. THIS COURT ORDERS that each of the Directors’ Charge and the Administration
Charge (all as constituted and defined herein) shall constitute 2 charge on the Property and
such Charges shall rank in priority to all other security interests, trusts, liens, charges and
encumbtances, statutory or otherwise (collectively, «Epcumbrances”) in favour of any Person
provided that any priority over the Existing Security is to the limits as set forth at paragraph
40.

43. THIS COURT ORDERS that except as otherwise expressly provided for herein, or as
may be approved by this Court, the Applicants shall not grant any Encumbrances over any
Property that rank in priority to, or pari passu with, any of the Directors’ Charge or the
Administration Charge, unless the Applicants also obtain the prior written consent of the
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Monitor and the beneficiaries of the Directors’ Charge and the Administration Charge, or

further Order of this Court.

44. THIS COURT ORDERS that the Directors’ Charge, the Administration Charge and
the Forbearance Agreement shall not be rendered invalid or unenforceable and the rights and
remedies of the chargees entitled to the benefit of the Charges (collectively, the “Chargees”)
shall not otherwise be limited or jmpaired in any way by: (a) the pendency of these
proceedings and the declarations of insolvency made herein; (b) any application(s) for
bankruptcy order(s) issued pursuant to BIA, or any bankruptcy order made pursuant to such
applications; (c) the filing of any assignments for the general benefit of creditors made
pursuant to the BIA; (d) the provisions of any federal or provincial statutes; or (e) any
negative covenants, prohibitions or other similar provisions with respect to borrowings,
incurring debt or the creation of Encumbrances, contained in any existing loan documents,
lease, sublease, offer to lease or other agreement (collectively, an “Agreement”) which binds

the Applicants, and notwithstanding any provision to the contrary in any Agreement:

(a) neither the creation of the Charges nor the execution, delivery or performance of
the Forbearance Agreement shall create or be deemed to constitute a breach by
any of the Applicants of any Agreement to which it is a party; '

(b)  none of the Chargees shall have any liability to any Person whatsoever as a result
of any breach of any Agreement caused by or resulting from the creation of the

Charges; and

()  the payments made by the Applicants pursuant to this Order, the Forbearance
Agreement and the granting of the Charges do not and will not constitute
fraudulent preferences, fraudulent conveyances, oppressive conduct, settlements
or other challengeable, voidable or reviewable transactions under any applicable

law.

45. THIS COURT ORDERS that notwithstanding anything contained in this Order to the
contrary, the charge purported to be created over leases of real property shall not be effective
to create any interest in real property (including any leasehold interest) and shall only apply to
the proceeds of such real property leases. '
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SEALED DOCUMENTS

46. THIS COURT ORDERS that all unaudited, internal financial statements pertaining
to the Applicants submitted in support of the Erdman Affidavit (the “Financial Statements”)
and the Forbearance Agreement shall be treated as confidential, sealed and shall not form part
of the public record until further Order of this Honourable Court.

SERVICE AND NOTICE

47. THIS COURT ORDERS that the Applicants shall, within ten (10) business days of
the date of entry of this Order, send a notice of the issuance of this Order and that a copy of
this Order has been posted on the Monitor’s website (www.rsmrichter.com) to the Applicants’
known creditors, other than employees and creditors to which the Applicants owe less than
$1,000, at their addresses as they appear on the Applicants’ records, and shall promptly send
(a) a notice of this Order and that a copy of this Order has been posted on the Monitor’s
website to all parties filing a Notice of Appearance in respect of this Application, and (b) a
notice that a copy of this Order has been posted on the Monitor’s website to any other
interested Person requesting a copy of this Order, and the Monitor is relieved of its obligation
under Section 11(5) of the CCAA to provide similar notice, other than to supervise this

process.

48. THIS COURT ORDERS that the Applicants and the Monitor be at liberty to serve
this Order, any other materials and orders in these proceedings, any potices or other
correspondence, by forwarding true copies thereof by prepaid ordinary mail, courier, per'sd

delivery or electronic transmission to the Applicants’® creditors or other interested parties at
their respective addresses as last shown on the records of the Applicants and that any such
service or notice by courier, personal delivery or electronic transmission shall be deemed to be
received on the next business day following the date of forwarding thereof, or if sent by

ordinary mail, on the third business day after mailing.

49. THIS COURT ORDERS that the Applicants, the Monitor, and any party who has
filed a Notice of Appearance may serve any court materials in these proceedings by e-mailing
a PDF or other electronic copy of such materials to counsels’ email addresses as recorded on

the Service List from time to time, in accordance with the E-filing protocol of the Commercial
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List to the extent practicable, and the Monitor may post a copy of any or all such materials on

its website at www.rsmrichter.com.

GENERAL

50. THIS COURT ORDERS that the Applicants or the Monitor may from time to time
apply to this Court for advice and directions in the discharge of their powers and duties

hereunder.

51. THIS COURT ORDERS that nothing in this Order shall prevent the Monitor from
acting as an interim receiver, a receiver, a receiver and manager, or a trustee in bankruptcy of

the Applicants, the Business or the Property.

52. THIS COURT HEREBY REQUESTS the aid and recognitién of any court, tribunal,
regulatory or administrative body having jurisdiction in Canada or in the United States, to give
effect to this Order and to assist the Applicants, the Monitor and their respective agents in
carrying out the terms of this Order. All courts, tribunals, regulatory and administrative
bodies are hereby respectfully requested to make such orders and to provide such assistance to
the Applicants and to the Monitor, as an officer of this Court, as may be necessary ot desirable
to give effect to this Order, to grant representative status to the Monitor in any foreign
proceeding, or to assist the Applicants and the Monitor and their respective agents in carrying

out the terms of this Order.

53.  THIS COURT ORDERS that each of the Applicants and the Monitor be at liberty
and is hereby authorized and empowered to apply to any court, tribunal, regulatory or
administrative body, wherever located, for the recognition of this Order and for assistance in

carrying out the terms of this Order.

54, THIS COURT ORDERS that any interested party (including the Applicants and the
Monitor) may apply to this Court to vary or amend this Order on not less than seven (7) days’
notice to any other party or parties likely to be affected by the order sought or upon such other

notice, if any, as this Court may order.
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are effective as of

55. THIS COURT ORDERS that this Order and all of its provisions

12:01 a.m. Eastern Standard Time on the date of this Order. ”

. Joanne Nicoara
Registrar, Superior Court of Justice
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Court File No. 06-CL-6241

ONTARIO
SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)
THE HONOURABLE ) WEDNESDAY, THE 18"
)
) DAY OF JANUARY, 2006

MR. JUSTICE FARLEY

IN THE MATTER OF THE COMPANIES CREDITORS ARRANGEMENT ACT,
R.S.C. 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF MUSCLETECH RESEARCH AND DEVELOPMENT INC.
e '-'1"."".“;; AND THOSE ENTITIES LISTED ON SCHEDULE “A” HERETO
S

R.S.C. 1985, c. C-36, AS AMENDED

INITIAL ORDER

THIS APPLICATION made by MuscleTech Research and Development Inc.
and those entities listed on Schedule “A” hereto (collectively, the “Applicants™) for an Order
substantially in the form attached at Tab 5 of the Application Record herein was heard this day at
393 University Avenue, Toronto, Ontario.

ON READING the Notice of Application, the Affidavit of Barry Kadoch sworn
January 13, 2006 and the exhibits thereto (the “Affidavit”), the Report of RSM Richter Inc.

(“Richter”) dated January 13, 2006, the consent of Richter to act as monitor (the “Monitor”) of

the Applicants as contemplated hereunder, all filed, and on hearing submissions of respective
counsel for: (i) the Applicants; (ii) the Monitor; (iii) Paul Timothy Gardiner (“Gardiner”); and
(iv) Iovate Health Sciences Group Inc. and each of those entities listed on Schedule “B” hereto
(collectively, the “Iovate Companies™), and on being advised that none of the other persons who

might be interested in these proceedings was served with the Notice of Application or the
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Application Record herein, and on being satisfied that circumstances exist that make the grantihg

of this Order appropriate.
Service

L. THIS COURT ORDERS that the time for service and filing of the Notice of
Application and Application Record herein be and it is hereby abridged so that the application
may be heard today and that further service on any interested party is hereby dispensed with.

Application of the CCAA

2. THIS COURT ORDERS AND DECLARES that the Applicants are debtor companies
to which the Companies’ Creditors Arrangement Act, R.S.C. 1985, c. C-36, as amended (the
“CCAA”) applies.

" Plan of Arrangement

3. THIS COURT ORDERS that, in order to facilitate the orderly restructuring of their
business and affairs (the “Restructuring”), the Applicants may pursue any and all restructuring
strategies, including negotiating the settlement or other resolution of the Product Liability

Litigation (as defined below).

4, THIS COURT ORDERS that, in connection with the Restructuring, the Applicants shall
have the exclusive authority to prepare and file, and are hereby authorized and permitted to
prepare and file, with this Court and to submit to their creditors one or more plans of
compromise or arrangement under the CCAA (a “Plan”) between, inter alia, the Applicants and
one or more classes of their creditors as the Applicants or any of them may deem appropriate on
or before the expiry of the Stay Period (as defined below) or such later time or times as may be
allowed by this Court.

5. THIS COURT ORDERS that the Monitor or the Applicants may apply to this Court for
an Order or Orders establishing a claims process for the purposes of calling for claims, voting on
a Plan and specifying the materials necessary to summon and convene meetings between the
Applicants and their respective class or classes of creditors under a Plan to consider and approve

a Plan.



Stay of Proceedings

6. THIS COURT ORDERS that, effective from 12:00 a.m. on the date hereof up to and

until 11:59 p.m. on Friday, February 17, 2006, or such later date or dates that may be provided

for in further Orders of this Court (the “Stay Period”) and except as otherwise provided in this

Order:

(2)

Stay_of Proceedings: no person (which term, in this Order, includes, without
limitation, an individual, corporation, firm, partnership, agent, government,
governmental authority, regulatory or administrative body, trade union or any
other entity) shall commence, exercise or continue any suit, action, private
seizure, collection, proceeding, enforcement process, realization, judicial or extra-
judicial proceeding, right, remedy or other proceeding of any kind in Canada, the
United States of America or elsewhere (a “Proceeding”), including, without
limitation, the Product Liability Litigation (as defined below), against or in
respect of the Applicants, or any of them, or their respective directors, officers, or
employees or in respect of any present or future rights, property, assets or
undertaking of the Applicants, whether real or personal, wherever located, and
whether held in whole or in part, directly or indirectly, as principal or nominee,
beneficially or otherwise (collectively, the “Property”), including, without
limitation, any or all intellectual property of the Applicants, or any of them, and
any and all Proceedings previously commenced against or in respect of the
Applicants or their respective Property are hereby stayed, restrained and
suspended. Without limiting the foregoing, the right of any person (including,
without limitation, any authority with jurisdiction to levy taxes) to commence or
continue Proceedings in respect of any encumbrance, tax, lien, security interest,
charge, mortgage, guarantee, attomment of rents, hypothecation, pledge or other
security or proprietary interest held in relation to, or any trust attaching to or
deemed to attach to or comprise any of the Property (collectively,
“Encumbrances” and each an “Encumbrance”), is hereby stayed, restrained,

and suspended. “Product Liability Litigation” means all Proceedings in the
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United States of America in which the Applicants, Gardiner, the Paul Gardiner
Family Trust (the “Trust”), the lovate Companies and/or the officers and
directors of the Applicants and/or the lovate Companies have been named as
defendants in connection with the past or present business or Property of the
Applicants, including the research, marketing, manufacture, distribution and sale
of products containing any one or more of the following ingredients: ephedra or

prohormones;

Extra-Judicial Proceedings: without limiting the foregoing, all persons are hereby
restrained from exercising any extra-judicial remedy against the Applicants, or

any of them;

Exercise_of Rights: the right of any person to assert, enforce or exercise any
Rights (as defined below), where such Rights arise out of, relate to or are
triggéred by: (i) the occurrence of any breach, default, event of default, non-
fulfillment or non-performance by any of the Applicants of or relating to any
covenant, representation, warranty, agreement or obligation of such Applicant,
whether under any Agreement (as defined below) or otherwise; (ii) the insolvency
of any of the Applicants; (iii) the making or terms of this Order; (iv) the
commencement of these proceedings; or (v) any admission, allegation or evidence
contained in these proceedings (collectively, a “Default”), is hereby stayed,
restrained, and suspended. “Rights” mean any rights, options or remedies
available to any person against or in respect of any of the Applicants or any of the

Property, including, without limitation, any rights:

(i) to make any demand, to send any notice, to crystallize any security
interest, to exercise any pre-emptive first right, interfere with the
Applicants’ quiet possession of any Property, or otherwise deal with any

Property;

(ii) under subsection 224(1.2) of the Income Tax Act (Canada) or its

" provincial equivalents; or
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(iii) of dilution, buy-out, divestiture, repudiation, rescission, revendication,
resiliation, set-off (other than to the extent permitted to do so pursuant to
the provisions of the CCAA), pre-emptive right of purchase, option to
purchase on default, seizure, forced sale, distress, foreclosure,
acceleration, termination, suspension, modification, cancellation,
possession, repossession, stoppage in transit of any goods supplied by or

shipped to any of the Applicants, non-renewal or non-extension,

whether arising under or in respect of any arrangement, agreement, contract, right,
permit, license or lease (whether of real or personal property), oral or written, to
which the Applicants, or any of them, are a party or in which the Applicants, or
any of them, have an interest (an “Agreement”), but excluding, for greater
certainty, any eligible financial contract within the meaning of the CCAA, or

otherwise;

Non-Interference with Agreements: no person party to any Agreements with or in

favour of the Applicants, or any of them, or forming part of or in respect of any of

the Property, shall, without leave of this Court first being obtained:

® accelerate, discontinue, suspend, withdraw, dishonour, fail to renew or
extend on reasonable terms, amend, modify, cut-off, interfere with, deny
access to or use of, cancel or terminate (collective, “Change”) any
Agreement with, in favour of or held by the Applicants, or any of them, or
forming part of or in respect of any of the Property, as a result of a
Default, and all persons having Agreements with, in favour of or held by
the Applicants, or any of them, shall continue to perform and observe the
terms and conditions contained in such Agreements (including, without
limitation, the payment of all sums to be paid in respect of goods or
services provided or to be provided by the Applicants);

(i)  Change any licences, royalty arrangements, permits or approvals or rights
relating to uses of product or brand names issued or granted to the

Applicants, or any of them, whether under any license agreements or
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otherwise or in connection with any of the Property and from pursuing any

rights or remedies arising thereunder;

(ii)  Change any such Agreements or pursuing any Rights thereunder or in

respect thereof without the prior written consent of the Applicants, or any

of them, and concurrence of the Monitor or leave of this Court; or

(iv)  Change any utility or required services (including telephone, at existing
telephone numbers, facsimile or other communications services at the
present numbers used by the Applicants, or any of them, in respect of any
of the Property), the furnishing of oil, gas, water, heat or electricity, the
supply of equipment, computer software, hardware support and electronic,

internet, electronic mail and other data services,

so long as the Applicants pay the normal prices or charges (other than security or
other deposits (whether by way of cash, letter of credit or guarantee or otherwise),
stand-by fees or similar items which the Applicants shall have no obligation to
pay or grant) for such goods and services received after the date of this Order as
the same become due and payable in accordance with present payment practices,
or as may be hereafter agreed by the Applicants from time to time; and provided
further that nothing herein shall prohibit any person from requiring immediate
payment for goods, services, use of leased or licensed property or other valuable

consideration provided after the date hereof; and

Directors and Officers: no Proceedings may be commenced or continued against
any of the former, present or future directors or officers of the Applicants, or any
of them, including the Product Liability Litigation, with respect to any claim
against such directors or officers that arose before the date of this Order and that
relates to any obligations of any of the Applicants in which the directors or
officers are liable or alleged under any law to be liable in their capacity as
directors or officers for the payment or performance of such obligations, until the
expiry of the Stay Period. Any existing directors’ and officers’ liability insurance

that expires during the Stay Period, to the extent such insurance applies to the
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directors and officers of the Applicants and provided that the Applicants pay or
cause to be paid the premiums at the current rates required under such policies of
insurance, shall be deemed to be extended by a period of time equivalent to the
duration of the Stay Period unless the applicable insurer obtains leave of this

Court not to renew such directors’ and officers’ liability insurance.

7. THIS COURT ORDERS that nothing herein shall exempt the Applicants from
compliance with applicable statutory or regulatory provisions relating to health, safety or the

environment.

8. THIS COURT ORDERS that the term of any Right, obligation, time period or
limitation period relating to the Applicants, or any of them, or any of the Property that expires or
terminates with the passage of time (other than the term of a lease) is extended by a period
equivalent to the duration of the Stay Period; for greater certainty, if the Applicants, or any of
them, become bankrupt or a receiver is appointed in respect of the Applicants within the meaning
of subsection 243(2) of the Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3, as amended (the
“BIA”), the Stay Period shall not be counted in determining the 30-day period referred to in
Section 81.1 or the 15-day period referred to in Section 81.2 of the BIA, provided that this
paragraph shall not be construed to extend the term of any lease that expires during the pendency

of such stay of proceedings.

9. THIS COURT ORDERS that, notwithstanding anything contained in this Order, no
person shall be under any obligation after the making of this Order to advance or re-advance any
monies or otherwise extend any credit to the Applicants, or any of them (including honour for
payment any cheque or other order for payment if there are insufficient cleared funds in the

applicable account).

10. THIS COURT ORDERS that from 12:01 a.m. (Toronto time) on the date of this Order,
to the time of granting this Order, any act or action taken or notice given by creditors or other
persons and their agents in furtherance of their rights to commence or continue realization or to
take or enforce any step or remedy against the Applicants, or any of them, including the
application of funds in reduction of any debt, set-off or consolidation or combination of accounts

(other than to the extent permitted by law), will be deemed not to have been taken or given, as
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the case may be, subject to the right of such persons to apply to this Court in respect of such step,

act, action or notice given.

11. THIS COURT ORDERS that nothing in this Order shall prevent any secured creditor
from filing financing statements or financing change statements under applicable legislation, nor
prevent any secured creditor from renewing any existing registrations. Subject only to the
foregoing, no Encumbrances shall be registered against the Applicants, or any of them, or any of
the Property during the Stay Period without the prior written consent of the Monitor or leave of
this Court. '

12.  THIS COURT ORDERS that the Applicants shall be entitled to exercise any rights of
set-off and claim any allowances or benefits that they are entitled to claim against amounts
payable by the Applicants to any person including, without limitation, amounts payable to any

creditor.

13, THIS COURT ORDERS that, notwithstanding anything herein, the provisions of this
Order do not stay the exercise of any of the remedies referred to in Section 11.1(2) or 11.1(3) of
the CCAA with respect to “eligible financial contracts” as defined in Section 11.1(1) of the
CCAA.

14. THIS COURT ORDERS that the provisions of paragraphs 6 to 13 of this Order apply
mutatis mutandi in accordance with their terms to stay any and all Proceedings or to restrain any
matter provided therein that may be commenced or taken against any person who is or may be
directly or indirectly obligated for any obligations of the Applicants, or any of them (otherwise
than under any letter of credit in respect of any such obligations) or otherwise obligated as a
result of, or in connection with, the past or present business and Property of the Applicants,
including, without limitation, the persons listed in Schedule “C” hereto (the “Non-Applicant
Defendants™).

Preservation of Property

15. THIS COURT|ORDERS that, subject to the terms of this Order, the Applicants shall
remain in possession and control of their Property and shall act in a manner consistent with the

preservation of the Property.
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16. THIS COURT ORDERS that, subject to the terms of this Order, the Applicants shall be

entitled, but not required, to make the following payments:

(a)

®

©

CY

()

®

the Applicants may pay all expenses reasonably necessary for the preservation of
the Property, including, without limitation, payments on account of insurance,

maintenance and security;

the Applicants may continue to retain, engage and pay their current agents,
accountants, financial advisors, auditor, officers, lawyers, consultants and other
professionals, and may retain, engage and pay other persons in Canada or the
United States of America they consider reasonably necessary or desirable for the
preservation of the Property or otherwise in connection with this proceeding and
the Restructuring (including, without limitation, the resolution of the Product
Liability Litigation);

the Applicants may continue on and after the date hereof to buy and sell goods
and services, and allocate, collect and pay costs, from and to each of their
affiliates (as that term is defined in the Business Corporations Act, R.S.0. 1990,
c. B.16);

the Applicants may pay when due the fees and disbursements of the Monitor,
including the fees and disbursements, on a solicitor and his own client basis, of

any counsel retained by the Monitor;

the Applicants may pay premiums on existing insurance (including any existing
directors and officers’ liability insurance or renewals of such liability insurance,

provided that any renewals are approved by the Monitor or the Court);

the Applicants may pay the reasonable fees and disbursements of the directors of
the Applicants paid in accordance with the practice in effect on the date of this
Order and as approved by the Monitor or this Court;
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make payments from time to time in respect of the costs, expenses and
disbursements contemplated in the cash flow projections forming part of the
Affidavit; and

the Applicants may make any other payments specifically permitted by this Order.

17. THIS COURT ORDERS that, during the Stay Period, all persons with control over any
locations and premises where any of the Applicants’ Property is located shall provide the

Applicants and the Monitor with unfettered access to such locations and premises during normal

business hours or other agreed-upon times.

18. THIS COURT ORDERS that, during the Stay Period, except as otherwise provided in
this Order or further Order of this Court, the Applicants shall:

(@)

®)

(©

(d)

make no payments, whether of principal, interest, accounts payable or otherwise,
on account of, or with respect to any amounts owing, as at the date of this Order,
by the Applicants, or any of them, to any of their creditors (or any interest
accruing on any such amounts on or after the date of this Order) or owing
pursuant to any guarantee by the Applicants, or any of them, of payment of any

such amount;

make no payments, whether of rent or otherwise owing by the Applicants, or any
of them, on account of or with respect to any amounts owing, as of the date of this
Order (and no payments of any rent or other amounts payable on or after the date
of this Order) pursuant to any Agreement in effect on the date of this Order that
creates or purports to create a security interest in personal property of the

Applicants, or any of them, that secures payment or performance of an obligation;

grant no Encumbrances upon or in respect of any of their present or future

Property; and

make no payments to any of their directors or officers except for amounts payable
on or after the date of this Order in the ordinary course at the rate or in the same

amount as was in effect prior to the date of this Order.
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Permitted Restructuring

19. THIS COURT ORDERS that, in order to permit the Applicants to proceed in an orderly
manner in connection with the Restructuring, the Applicants, or any of them, shall have the right

to:

(a) terminate or repudiate Agreements, except for any credit agreements, notes,
guarantees oOr security agreements, as an Applicant deems necessary or
appropriate and to make provision for any consequences thereof in a Plan;

(b) take such other steps for the purpose of conserving cash, limiting expenses or
increasing and preserving the value of any of the Property as the Applicants deem
necessary or appropriate;

(c) settle claims of any customer or supplier that are in dispute, with the approval of
the Monitor; and

(d)  pursue, with the assistance of the Monitor, the Restructuring, including, subject to
Court approval, the settlement or other resolution of the Product Liability
Litigation.

Monitor

20. THIS COURT ORDERS that Richter is appointed as an officer of this Court to monitor
the Property and affairs of the Applicants, with all of the powers and obligations set out in the
CCAA and the additional powers and obligations set out in this Order.

_21. THIS COURT ORDERS that the Applicants and their shareholders, officers, directors,
employees, agents and representatives shall cooperate fully with the Monitor in the exercise of
its powers and discharge of its obligations, including providing the Monitor with such access to

the Applicants’ books, records, Property and premises as the Monitor requires.
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®
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(b)

@
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THIS COURT ORDERS that the Monitor shall:

assist the Applicants in developing, negotiating and implementing a Plan or
otherwise assisting and facilitating the Restructuring, including, without
limitation, participating as the Applicants consider appropriate in discussions and
negotiations with creditors, claimants, or others and assisting and facilitating the

settlement or other resolution of the Product Liability Litigation;
assist the Applicants in developing a claims process;

advise and assist the Applicants with and chair any meetings of creditors to

consider a Plan;

assist the Applicants in their preparation and dissemination of financial
statements, cash flow projections and other information that may be used in these

proceedings;

assist the Applicants, to the extent required by the Applicants, in any shutdown,
disposal, distribution, sale or other disposition of any of the Property that has been
approved by the Monitor and is ﬁermitted by this or any other Order;

inquire into and report to creditors of the Applicants on the financial condition

and prospects of the Applicants;

report to this Court as the Monitor considers appropriate or this Court directs, in
respect of the Restructuring, a Plan, the Property, the validity or priority of
security granted by the Applicants, the settlement or other resolution of the
Product Liability Litigation, or any other matter deemed by the Monitor to be

relevant to this proceeding;

monitor all receipts and disbursements of the Applicants on such basis as the

Monitor considers appropriate;

have full access to the books and records of the Applicants as may be necessary

for the completion of its duties under this Order;
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be at liberty to give such consents and approvals as are contemplated by this
Order or any further Order of this Court and, in doing so, the Monitor may give or
withhold such consents and approvals in its reasonable discretion having regard
to, among other things, the preservation of the Property and the facilitation of the
Restructuring (including, without limitation, the resolution of the Product
Liability Litigation);

act as the representative of the Applicants in foreign bankruptcy, insolvency, civil

or other Proceedings, including in respect of the Product Liability Litigation; and

perform such other duties as are required by this Order or any further Order of
this Court.

THIS COURT AUTHORIZES AND DIRECTS the Monitor to apply to the United
States Bankruptcy Court for the Southern District of New York (the “U.S. Bankruptcy
Court”) for an Order (the “U.S. Order”):

(a)

®)

©

recognizing thess CCAA proceedings and giving full force and effect to this
Order in the United States of America;

recognizing the Monitor as a “foreign representative” under the U.S. Bankruptcy
Code; and

without limiting the foregoing, recognizing the within stay of proceedings and, to
the extent necessary, granting a stay of proceedings of the Product Liability
Litigation as against the Applicants and the Non-Applicant Defendants pending

the termination of this proceeding.

THIS COURT ORDERS that the Monitor may engage legal counsel and other agents

and advisors in Canada or the United States of America it considers necessary to advise and

assist it in the exercise of its powers and discharge of its obligations hereunder.

25.

THIS COURT ORDERS that the Monitor is authorized but not obligated to provide all

interested parties with the Monitor’s report or assessment of any proposed Restructuring or Plan,

as applicable. The Monitor is authorized, to the extent requested by the Applicants, to complete
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valuation and liquidation analyses of any of the Property to support its report or assessment of
the Restructuring or a Plan. The Monitor shall incur no liability as a result of any report or

assessment that it may provide pursuant to this Order.

26. THIS COURT ORDERS that, to the extent practicable, the Monitor may provide any
creditor or claimant with any infoﬁnation about the Applicants that the creditor or claimant
reasonably requests in writing, provided that the Monitor may only provide information that the
Applicants advise is confidential with the consent of the Appl icants or pursuant to further Order
of this Court. The Monitor shall have no liability for information provided pursuant to this
paragraph.

57.  THIS COURT ORDERS that the Monitor is not empowered to take and shall not take
Possession (as defined below) of any Property, or control or manage the affairs of the Applicants
and that it shall not be considered to be an owner or in possession, control or management of any
Property or affairs of the Applicants for any purpose, including, without limitation, any
legislation enacted for the protection of the environment, health or safety or any other statute,

regulation or rule of law or equity.

28. THIS COURT ORDERS that the appointment of the Monitor shall not constitute the
Monitor an employer, successor employer, related employer or payor for any purpose

whatsoever including, without limitation, with respect to pensions or employee benefits.

29. THIS COURT ORDERS that nothing in this Order shall vest in the Monitor the care,
ownership, control, charge, occupation, possession or management (separately and collectively,
“Possession”), or require or obligate the Monitor to occupy, or to take Possession of any
Property or any source of contaminant which may be environmentally contaminated or contain a
dangerous or designated substance or be or contain a pollutant or contaminant or cause or
contribute to a spill, discharge, release or deposit of a substance in respect of which obligations
of any sort may be imposed under any legislation enacted for the protection or conservation of
the indoor or outdoor environment including, without limitation, the Carnadian Environmental
Protection Act, the Transportation of Dangerous Goods Act, the Environmental Protection Act
(Ontario), the Emergency Plans Act (1983) (Ontario), the Ontario Water Resources Act, the
Occupational Health and Safety Act (Ontario) or the regulations thereunder, or under any other
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federal or provincial legislation, or rule of law or equity in any jurisdiction affecting the indoor
or outdoor environment or the transportation of dangerous goods (collectively, “Environmental
Laws”). For greater certainty, the Monitor shall not be deemed as a result of this Order to be in
Possession within the meaning of any Environmental Laws of any Property or source of

contaminant.

30. THIS COURT ORDERS that, in addition to the rights and protections afforded to the
Monitor under the CCAA, elsewhere in this Order, or as an officer of the Court, the Monitor
shall incur no liability or obligation as a result of its appointment or the fulfillment of its duties in
the carrying out of the provisions of this Order including, without limitation, actions taken by the
Monitor in its capacity as foreign representative, except for gross negligence or wilful
misconduct on its part, and no action or other proceeding shall be commenced against the
Monitor as a result of, or relating in any way to its appointment as Monitor or, if applicable, as a
foreign representative, respectively, the fulfillment of its duties as Monitor or foreign
representative or carrying out of any of the Orders of this Court, except with leave of this Court
and upon further Order securing, as security for costs, the solicitor and his own élient costs of the
Monitor in connection with any such action or proceeding. The appointment of the Monitor shall
not disqualify it from being appointed interim receiver, receiver and manager or trustee in
bankruptcy in respect of the Applicants or any of their Property, should it consent to such
appointment.

31. THIS COURT ORDERS that the Monitor shall, within ten (10) business days after the
date of the entry of this Order, send a notice of this proceeding to the known creditors of the
Applicants, or their counsel, and to those claimants, or their counsel, named as plaintiffs in the
Product Liability Litigation at their addresses as they appear on the Applicants’ records advising
that such creditors and claimants may obtain a copy of this Order on the internet at a website to
be established and maintained by the Monitor and that, if any creditor or claimant is unable to
obtain it by that means, such creditor or claimant may request a copy from the Monitor and the
Monitor shall so provide it. Such notice shall constitute sufficient compliance with the

applicable requirements of subsection 11(5) of the CCAA.
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32. THIS COURT ORDERS that, if required by any of the Applicants, the Applicants may
pay to the Monitor the funds necessary for payment of goods or services supplied or to be
supplied to the Applicants after the date of this Order, and the Monitor shall have the right and
authority to make reasonable arrangements (including without limitation, trust or escrow
arrangements) for the payment of suppliers in exchange for the delivery of goods or services
supplied to the Applicants and, for greater certainty, the Monitor shall not be liable for any
obligations or liabilities for the supply of any such goods or services, provided that of any funds
placed into trust or escrow arrangements shall be subject to the Charges created in this Order,
which Charges shall be discharged only with respect to the amounts of funds actually paid by the

Monitor for goods or services supplied.

33. THIS COURT ORDERS that the Monitor may apply to this Court for advice and

directions in connection with the discharge or variation of its powers and duties under this Order.

Debtor-in-Possession Financing

34. THIS COURT ORDERS that the Applicants are hereby authorized and empowered to
enter into a DIP Term Sheet with Jovate Health Sciences Inc. (the “DIP Lender”) substantially
in the form attached at Tab 2C of the Application Record (the “DIP Term Sheet”) to fund the
Restructuring and to pay such other amounts as permitted by the terms of the Orders to be
rendered by this Court, the DIP Term Sheet and the definitive documents contemplated thereby
(the “DIP Credit Facility”).

35.  THIS COURT ORDERS that the Applicants shall pay when due and demanded by the
DIP Lender all principal and interest, and fees and expenses owing (the “DIP Credit Facility
Expenses”) under the DIP Credit Facility.

36. THIS COURT ORDERS that the DIP Lender is hereby granted a fixed and floating
charge, lien and security interest in and against the Property (the “DIP Chalrge”) as security for
the repayment of all amounts owing by any of the Applicants under the DIP Credit Facility,
including principal, interest and the DIP Credit Facility Expenses, and the performance of all
obligations of any of the Applicants under the DIP Credit Facility.
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37. THIS COURT ORDERS that each of the Applicants is hereby authorized and directed
to execute any and all security documents and guarantees in favour of the DIP Lender as required
by the DIP Lender in respect of the DIP Credit Facility or by this Order and any and all ancillary
documents in connection therewith and any steps that may have been taken to allow such

execution are hereby ratified.

Fees and Disbursements of the Monitor and Legal Advisors of the Applicants

38. THIS COURT ORDERS that the Applicants shall pay, as part of the costs of this
proceeding, the reasonable fees and disbursements of the Monitor (on the basis of a chartered
accountant and their own client) whether in its capacity as Monitor or a foreign representative of
the Applicants (including reasonable fees and disbursements of its legal counsel (on a solicitor
and his own client full indemnity basis)) and the reasonable fees and disbursements of the
Applicants’ legal counsel (on a solicitor and his own client full indemnity basis) with respect to
the Applicants, this proceeding, any related proceedings in other jurisdictions, the Product
Liability Litigation, a Plan and the Restructuring, whether such fees and disbursements were

Y
.

incurred before, on or after the making of this Order (collectively, the “Fees™)

39. THIS COURT ORDERS that the Applicants may pay 10 the Monitor, legal counsel to
the Monitor and legal counsel to the Applicants, such retainers as may be agreed to by the
Applicants to be held by such parties as security for payment of the Fees.

40. THIS COURT ORDERS that the Monitor, the Monitor’s legal counsel and the
Applicant’s legal counsel may render accounts on a weekly or bi-weekly basis, and the

Applicants shall pay such accounts promptly when rendered.

Administration Charges Against Property

41. THIS COURT ORDERS that the Monitor, the Monitor’s legal counsel and the
Applicants’ legal counsel are hereby granted a fixed and floating charge, lien and security
interest in and against the Property in the maximum aggregate amount of $1,500,000 (the

« A dministration Charge”) as security for the payment of the Fees.
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Charges Against Property

42. THIS COURT ORDERS that the Applicants shall execute such documents and take
such other actions as are necessary or appropriate to give effect to the Administration Charge and

the DIP Charge (collectively, the “Charges” and individually, a “Charge”).

43. THIS COURT ORDERS that each Charge shall attach to the Property, except that the
Charge shall not attach to any contract to the extent that such attachment would constitute a
breach of its terms or peﬁnit a party to terminate such agreement. If the Charge does not attach
to any of the Property in accordance with this paragraph, the Applicants shall hold its interests in
such contract or any proceeds therefrom in trust for the charges of the Charges and shall assign
such interests to such chargees or their assignees upon obtaining the required consent or upon

further Order of the Court.

44. THIS COURT ORDERS that: (i) the Administration Charge has priority over all
Encumbrances of any kind or nature in or against any of the Property' (including the Existing
Secured Indebtedness), subject to Encumbrances arising by operation of, and given priority by,
any applicable statute; and (ii) the DIP Charge has priority over all Encumbrances of any kind or
nature in or against any of the Property, subject to Encumbrances arising by operation of, and
given priority by, any applicable statute, and excluding the Existing Secured Indebtedness, which
shall have priority ahead of the DIP Charge. “Existing Secured Indebtedness” means all
Encumbrances granted by the Applicants or any of them in favour of any of the Applicants’
affiliates, including, without limitation, in respect of the promissory note dated June 28, 2004
from Muscletech Research and Development Inc. in favour of Gardiner in the amount of
$26,160,947, as partially assigned to each of Jovate T. & P. Inc. and Iovate HC 2005 Trademark
Ltd., together with guarantees, security agreements and ancillary documents and agreements

granted by the Applicants in connection with such promissory note.

45. THIS COURT ORDERS that, except as otherwise expressly provided for herein, the
Applicants shall not grant any Encumbrance upon or in respect of any of their Property that ranks
in priority to, or pari passu with, any of the Charges unless the Applicants obtain the approval of
the Court.
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46. THIS COURT ORDERS that none of the Charges, the obligations of the Applicants
pursuant to the Charges, or any of the documents delivered pursuant thereto, shall be illegal,
invalid or non-binding obligations of the Applicants or otherwise be rendered unenforceable
against the Applicants or any of their Property, nor shall they be void or voidable by creditors or
shareholders of the Applicants, a trustee in bankruptcy of the Applicants or any other person, by

reason of:

(@  the pendency of these proceedings and the declarations of insolvency made

herein;

(b)  the pendency of any applications for a bankruptcy Order hereafter issued pursuant
to the BIA in respect of the Applicants and any bankruptcy Order issued pursuant

to such applications; and
() the provisions of any federal or provincial law.
47. THIS COURT ORDERS that the Charges have relative priority as follows:
(@  first, the Administration Charge; and

(b)  second, the DIP Charge (but, for greater certainty, such DIP Charge is subsequent
in priority to the Existing Secured Indebtedness),

provided that, notwithstanding anything herein, the Charges shall not have priority over the
interests and Encumbrances of the Canadian Imperial Bank of Commerce (“CIBC”) in that
Property consisting of cash equivalents in the amount of $5,700,000 held by CIBC as security in
respect of an irrevocable letter of credit in favour of Zurich Insurance Company and/or Zurich

American Insurance Company.

48. THIS COURT ORDERS that if the persons entitled to the Administration Charge have
claims that in the aggregate exceed the authorized amount of such Charge, they shall share in the
benefit of such Charge on a pro rata basis but in any event subject to the applicable aggregate

maximum authorized amount.
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49. THIS COURT ORDERS that none of the beneficiaries of the Charges shall be required
to file, register, record or perfect the Charges, notice thereof or any financing statement with
respect thereto and that each of the Charges shall be valid and enforceable for all purposes
against all existing and future Property for all purposes, with priority over any right, title or
interest filed, registered, recorded or perfected subsequent to the Charges coming into existence,
despite any failure to file, register, record or perfect the Charges, notice thereof, or any financing
statement with respect thereto. Despite anything in this Order, the beneficiaries of the Charges
may take such steps as they deem necessary or appropriate to register, record or perfect the
Charges, notice thereof or any financing statement with respect thereto, if they deem it advisable

to do so.

50. THIS COURT ORDERS that the creation of the Charges and any payments made by
the Applicants, and any agreements, instruments or other documents delivered pursuant to this
Order, do not constitute fraudulent preferences, fraudulent conveyances, oppressive conduct,

settlements or other challengeable or reviewable transactions under any applicable law.

51, THIS COURT ORDERS that none of the Charges, shall be, or be deemed to be, invalid
or ineffective by reason of any negative covenants, prohibitions or other similar provisions with
respect to incurring debt or other obligations or the creation of any Encumbrance contained in
any agreement to which the Applicants, or any of them, are a party and, despite any provision to

the contrary in such agreements:

(@)  none of the Charges, nor the execution, delivery, perfection or registration of any
agreements, instruments or other documents delivered pursuant thereto shall
create or be deemed to constitute a breach by the Applicants, or any of them, of

any agreement to which the Applicants, or any of them, are a party; and

(b)  no person shall have any liability to any other person whatsoever as a result of
any breach of any agreement caused by or resulting from the Charges or the
execution, delivery or registration of any agreements, instruments or other

documents delivered pursuant thereto.
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Privacy

52.  THIS COURT ORDERS AND DECLARES that, pursuant to subsection 7(3)(c) of the
Personal Information Protection and Electronic Documents Act, S.C. 2000, c.5, in the course of
the Restructuring or a transaction or settlement in furtherance thereof, the Applicants shall be
permitted to disclose personal information in respect of identifiable individuals in its possession
or control to stakeholders or other parties and to their advisors (collectively, the “Third
Parties”), to the extent desirable or required to negotiate and complete or effect the
Restructuring, or a transaction or settlement in furtherance thereof, provided that the persons to
whom such personal information is disclosed enter into confidentiality agreements with the
Applicants binding them to maintain and protect the privacy of such information and to limit the
use of such information to the extent necessary to complete the Restructuring, or a transaction or
settlement in furtherance thereof. Upon the completion of the use of personal information for the
limited purpose set out herein, the personal information shall be returned to the Applicants or
destroyed. In the event that a Third Party acquires personal information as part of the
Restructuring, or a transaction or settlement in furtherance thereof, such Third Party shall be
entitled to continue to use the personal information in a manner which is in all material respects

identical to the use of such personal information by the Applicants.

Service of Orders, Notices and Other Documents

53.  THIS COURT ORDERS that the Applicants be and are at liberty to serve this Order,
any other Orders in this proceeding, a Plan, any notices of meetings and all other notices, and to
deliver any letters to creditors, information circulars, proofs of claim, proxies and disallowances
of claims, by forwarding true copies by prepaid ordinary mail, courier, personal delivery or
electronic transmission to the Applicants’ creditors and claimants at their addresses as last shown
on the records of the Applicahts and that any service or notice by courier, personal delivery or
electronic transmission shall be deemed to be received on the next business day following the

date of forwarding or, if sent by ordinary mail, on the third business day after mailing.

54.  THIS COURT ORDERS that the Applicants, the Monitor, or any other party in these
proceedings that has served a Notice of Appearance on the solicitors for the Applicants may

serve any Court materials (including, without limitation, application records, motion records,
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SHORTFALL CHARGE

41E. THIS COURT ORDERS that as security for any obligation of NNL to make the Shortfall
Payments (as defined in the Interim Funding Agreement, as defined in the June Affidavit), Nortel
Networks UK Limited shall be entitled to the benefit of and is hereby granted a charge on the
Property (the “Shortfall Charge”). The Shortfall Charge shall have the priority set out in
paragraphs 42 and 44 hereof.

VALIDITY AND PRIORITY OF CHARGES CREATED BY THIS ORDER

42. THIS COURT ORDERS that the priorities of the Administration Charge, the Goldman
Charge, the Carling Facility Charges, the Excess Funding Charge, the Directors’ Charge, the
NNI Loan Charge, the Inter-company Charge and the Shortfall Charge on all Property:

First -
(a) the Administration Charge;

(b) the Goldman Charge (as defined in the Nortel-LGE Joint Venture Sale
Process Order of this Court made on June 1, 2009), ranking pari passu
with the Administration Charge but only with respect to the assets which
are the subject of the Goldman Charge

Second — the Carling Facility Charges;
Third — the Excess Funding Charge
Fourth — the Directors’ Charge;
Fifth — the NNI Loan Charge; and
Sixth -

(a) the Inter-Company Charge;

(b) the Shortfall Charge,

DOCSTOR: 1713506\S
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which Inter-company Charge and Shortfall Charge shall rank pari passu

with one another.

43. THIS COURT ORDERS that the filing, registration or perfection of the Administration
Charge, the Goldman Charge, the Carling Facility Charges, Excess Funding Charge, the
Directors’ Charge, the NNI Loan Charge, the Inter-company Charge and the Shortfall Charge
(collectively, the “Charges”) shall not be required, and that the Charges shall be valid and
enforceable for all purposes, including as against any right, title or interest filed, registered,
recorded or perfected subsequent to the Charges coming into existence, notwithstanding any
such failure to file, register, record or perfect. Notwithstanding anything herein, the Charges
shall not attach to the Retainers.

44. THIS COURT ORDERS that each of the Charges (all as constituted and defined herein),
shall subject to this paragraph 44 and to paragraph 46 herein constitute a charge on the Property
secured thereunder, and such Charges shall rank in priority to all other security interests, trusts,
liens, charges and encumbrances, statutory or otherwise (collectively, “Encumbrances”) in

favour of any Person. For greater certainty,

(@) the Charges shall attach to the LC Cash Collateral junior in priority to any rights or
Encumbrances in favour of LC Banks in respect of LC Cash Collateral and only to
the extent of the rights of the Applicants to the return of any LC Cash Collateral from
the LC Banks following the exercise of the rights of the LC Banks as against any such
LC Cash Collateral pursuant to the LC Agreements or section 18.1 of the CCAA, and

(b)  the Charges shall attach to the EDC Cash Collateral junior in priority to any rights or
Encumbrances in favour of EDC in respect of EDC Cash Collateral and only to the
extent of the rights of NNL to the return of any EDC Cash Collateral from EDC
following the exercise of the rights of EDC as against any such EDC Cash Collateral
pursuant to the EDC Support Agreements or section 18.1 of the CCAA

notwithstanding anything to the contrary contained in this Order.

45. THIS COURT ORDERS that except as otherwise expressly provided for herein, or as
may be approved by this Court, the Applicants shall not grant any Encumbrances over any
Property that rank in priority to, or pari passu with, any of the Charges charging such Property,

DOCSTOR: 1713506\5
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unless the Applicants also obtain the prior written consent of the Monitor and the beneficiaries of
such Charges, or by further Order of this Court.

46. THIS COURT ORDERS that none of the Charges, the LC Agreements and the EDC
Support Agreements shall be rendered invalid or unenforceable and the rights and remedies of
the chargees entitled to the benefit of the Charges (collectively, the “Chargees™) thereunder, the
rights of the LC Banks under LC Agreements and the rights of EDC under the EDC Support
shall not otherwise be limited or impaired in any way by (a) the pendency of these proceedings
and the declarations of insolvency made herein; (b) any application(s) for bankruptcy order(s)
issued pursuant to BIA, or any bankruptcy order made pursuant to such applications; (c) the
filing of any assighments for the general benefit of creditors made pursuant to the BIA; (d) the
provisions of any federal or provincial statutes; or (€) any negative covenants, prohibitions or
other similar provisions with respect to borrowings, incurring debt or the creation of
Encumbrances, contained in any existing loan documents, lease, sublease, offer to lease or other
agreement (collectively, an “Agreement”) which binds the Applicants, and notwithstanding any

provision to the contrary in any Agreement:

(a) the creation of the Charges, the entering into of the LC Agreements and the issuance
or renewal of LC’s thereunder and the entering into of the EDC Support Agreements
and the provision of Secured Support, as defined and contemplated thereunder, shall
not create or be deemed to conmstitute a breach by any of the Applicants of any
Agreement to which it is a party;

(b)  none of the Chargees, the LC Banks and EDC shall have any liability to any Person
whatsoever as a result of any breach of any Agreement caused by or resulting from,
the creation of the Charges, the entering into of the LC Agreements or the issuance or
renewal of LC’s thereunder or the entering into of the EDC Support Agreements and
the provision of Secured Support; and

(c)  the payments made by the Applicants pursnant to this Order and the granting of the
Charges and the entering into of the LC Agreements and the EDC Support
Agreements do not and will not constitute fraudulent preferences, fraudulent

DOCSTOR: 1713506\5
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conveyances, oppressive conduct, settlements or other challengeable, voidable or

reviewable transactions under any applicable law.

47. THIS COURT ORDERS that any Charge created by this Order over leases of real
property in Canada shall only be a Charge in the Applicants’ interest in such real property leases.

FLEXTRONICS AMENDING AGREEMENT

48.  THIS COURT ORDERS that the Flextronics Amending Agreement in the form attached
as Exhibit “B” to the Doolittle Affidavit be and is hereby approved and NNL is hereby
authorized and directed to comply with its obligations thereunder.

CROSS-BORDER PROTOCOL

49.  THIS COURT ORDERS that the cross-border protocol, as amended, in the form attached
as Schedule “A” hereto be and is hereby approved and shall become effective upon its approval
by the United States Bankruptcy Court for the District of Delaware and the parties to these
proceedings and any other Person shall be governed by it and shall comply with the same.

FOREIGN PROCEEDINGS

50. THIS COURT ORDERS that the Monitor is hereby authorized and directed to apply for
recognition of these proceedings as “Foreign Main Proceedings” in the United States pursuant to
Chapter 15 of the U.S. Bankruptcy Code.

51. THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal,
regulatory or administrative body having jurisdiction in Canada, the United States, the United
Kingdom or elsewhere, to give effect to this Order and to assist the Applicants, the Monitor and
their respective agents in carrying out the terms of this Order. All courts, tribunals, regulatory
and administrative bodies are hereby respectfully requested to make such orders and to provide
such assistance to the Applicants and to the Monitor, as an officer of this Court, as may be
necessary or desirable to give effect to this Order, to grant representative status to the Monitor in
any foreign proceeding, or to assist the Applicants and the Monitor and their respective agents in
carrying out the terms of this Order.
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52.  THIS COURT ORDERS that each of the Applicants and the Monitor be at liberty and is
hereby authorized and empowered to apply to any court, tribunal, regulatory or administrative
body, wherever located, for the recognition of this Order and for assistance in carrying out the
terms of this Order.

SERVICE AND NOTICE

53.  THIS COURT ORDERS that the Monitor shall, within ten (10) business days of the date
of entry of this Order, send notice of this Order and the commencement of the within
proceedings to the Applicants’ known creditors, other than employees and creditors to which the
Applicants owe less than $5,000, at their addresses as they appear on the Applicants’ records,
and shall promptly send a copy of this Order (a) to all parties filing a Notice of Appearance in
respect of this Application, and (b) to any other interested Person requesting a copy of this Order,
and the Monitor is relieved of its obligation under Section 11(5) of the CCAA to provide similar
notice, other than to supervise this process. The Monitor, on behalf of the Applicants, shall, in
its discretion, be entitled to engage a third party mailing service in order to assist or complete the
mailing. Any such service provider shall be considered an “Assistant” hereunder.

54. THIS COURT ORDERS that the Applicants and the Monitor be at liberty to serve this
Order, any other materials and orders in these proceedings, and any notices or other
correspondence, by forwarding true copies thereof by prepaid ordinary mail, courier, personal
delivery or electronic transmission to the Applicants’ creditors or other interested parties at their
respective addresses as last shown on the records of the Applicants and that any such service or
notice by courier, personal delivery or electronic transmission shall be deemed to be received on
the next business day following the date of forwarding thereof, or if sent by ordinary mail, on the
third business day after mailing.

55.  THIS COURT ORDERS that the Applicants, the Monitor, and any party who has filed a
Notice of Appearance may serve any court materials in these proceedings by e-mailing a PDF or
other electronic copy of such materials to counsels' email addresses as recorded on the Service
List from time to time, in accordance with the E-filing protocol of the Commercial List to the
extent practicable, and the Monitor may post a copy of any or all such materials on its website at

http://www.ey.com/ca/nortel.
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GENERAL

56.  THIS COURT ORDERS that any of the Applicants or the Monitor may from time to time
apply to this Court for advice and directions in the discharge of its powers and duties hereunder.

57.  THIS COURT ORDERS that nothing in this Order shall prevent the Monitor from acting
as an interim receiver, a receiver, a receiver and manager, or a trustee in bankruptcy of the
Applicants, the Business or the Property.

58.  THIS COURT ORDERS that any interested party (including the Applicants and the
Monitor) may apply to this Court to vary or amend this Order on not less than seven (7) days
notice to any other party or parties likely to be affected by the order sought or upon such other

notice, if any, as this Court may order.

59.  THIS COURT ORDERS that this Order and all of its provisions are effective as of
12:01 a.m. Eastern Standard Time on the date of this Order.

/ﬁmw/ .
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CROSS-BORDER INSOLVENCY PROTOCOL
e DL VENCY PROTOCOL

This cross-border insolvency protocol (the “Protocol”) shall govern tﬁe conduct of
all parties in interest in the Insolvency Proceedings (as such term is defined herein).

The Gmd\dim&me:mmM
Cases (the “Guidelines™) attached as Schedule “A” hereto, shall be inoorpofated by reference and
form part of this Protocol. Where there is any discrepancy between the Protocol and the
Guidelines, this Protocol shall prevail.

A. Ba ound

1. Nortel Networks Inc. (“NNI”) is the wholly owned U.S. subsidiary of Norte]
Networks Limited (“NNL”), the principal Canadian operating subsidiary of Nortel Networks
Corporation (“NNC”). NNCis a telecommunications company headquartered in Toronto,
Ontario, Canada. NNI is incorporated under Delaware law and is headquartered in Richardson,
Texas.

2. NNland certain of its affiliates (collectively, the “U.S. Debtors™),' have
commenced reorganization proceedings (the “U.S. Proceedings”) under chapter 11 of the United
States Bankruptcy Code, 11 U.S.C. § 101 e seq. (the “Bankruptcy Code™), in the United States
Bankruptcy Court for the District of Delaware (the “U.S. Court”), and such cases have been
consolidated (for procedural purposes only) under Case No. 09-10138 (KG). The U.S. Debtors
are continuing in possession of their respective properties and are operating and managing their
businesses, as debtors in possession, pursuant to sections 1107 and 1108 of the Bankruptcy

Code. No trustee or examiner has been appointed in the U.S. Proceedings. On January 22,2009,

! The Debtors in the U.S. Proceedings (as defined herein) are: NNI, Nortel Networks Capital Corporation, Nortel
Altsystems Inc., Nortel Altsystems International Inc.,, XROS, Inc., Sonoma Systems, QTERA Corporation,
CoreTek, Inc., Nortel Networks Applications Management Solutions Inc., Nortel Networks Optical
Components Inc., Nortel Networks HPOCS Inc., Architel Systems (U.S.) Corporation, Nortel Networks
International Inc., Northern Telecom International Inc. and Nortel Networks Cable Solutions Inc,



the Office of United States Trustee (the “U.S. Trustee™) appointed an official committee of
unsecured creditors (the “Creditors Committee™) in the U.S. Proceeding. An ad hoc committee
of bondhplders (the “Bondholders Committee™) has also been organized.

3. On January 14, 2009, the U.S. Debtors’ ultimate corporate parent NNC,
NNI’s direct corporate parent NNL (together with NNC and their affiliates, including the U.S.
Debtors, “Nortel”), and certain of their Canadian affiliates (collectively, the “Canadian
Debtors™)’ filed an application with the Ontario Superior Court of Justice (the “Canadian Court™)
under the Companies’ Creditors Arrangement Act (Canada) (the “CCAA”), seeking relief from
their creditors (collectively, the “Canadian Proceedings™). The Canadian Debtors have obtained
an initial order of the Canadian Court (as amended and restated, the “Canadian Order™), under
which, inter alia: (a) the Canadian Debtors have been determined to be entitled to relief under

the CCAA; (b) Emst & Young Inc. has been appointed as monitor (the “Monitor”) of the

Canadian Debtors, with the rights, powers, duties and limitations upon lLiabilities set forth in the
CCAA and the Canadian Order; and (c) a stay of proceedings in respect of the Canadian Debtors
has been granted.

4, The Monitor filed petitions and obtained an order in the U.S. Court
granting recognition of the Canadian Proceedings under chapter 15 of the Bankruptcy Code (the
“Chapter 15 Proceedings™). NNI also filed an application and obtained an order in the Canadian
Court pursuant to section 18.6 of the CCAA recognizing the U.S. Proceedings as “foreign
proceedings” in Canada and giving effect to the automatic stay thereunder in Canada. None of
the U.S. Debtors or Canadian Debtors are applicants in both the U.S. Proceedings and Canadian

- Proceedings.

2 The Canadian Debtors include the following entities: NNC, NNL, Nortel Networks Technology Corporation,
Nortel Networks Global Corporation and Nortel Networks International Corporation.

3



5. For convenience, (a) the U.S. Debtors and the Canadian Debtors shall be
referred to herein collectively as the “Debtors,” (b) the U.S. Proceedings and the Canadian
Proceedings shall be referred to herein collectively as the “Insolvency Proceedings,” and (c) the
U.S. Court and the Canadian Court shall be referred to herein collectively as the “Courts”, and
each individually as a “Court.”

B. Purpose and Goals

6. Though full and separate plenary proceedings are pending in the United
States for the U.S. Debtors and in Canada for the Canadian Debtors, the implementation of
administrative procedures and cross-border guidelines is both necessary and desirable to
coordinate certain activities in the Insolvency Proceedings, protect the rights of parties thereto,
ensure the maintenance of the Courts’ respective independent jurisdiction and give effect to the
doctrines of comity. Accordingly, this Protocol has been developed to promote the following
mutually desirable goals and objectives in the Insolvency Prqceedjngs:

a. harmonize and coordinate activities in the Insolvency Proceedings before
the Courts;

b. promote the orderly and efficient administration of the Insolvency
Proceedings to, among other things, maximize the efficiency of the
Insolvency Proceedings, reduce the costs associated therewith and avoid
duplication of effort;

c. honor the independence and integrity of the Courts and other courts and
tribunals of the United States and Canada, respectively;

d. promote international cooperation and respect for comity among the
Courts, the Debtors, the Creditors Committee, the Estate Representatives
(which include the Chapter 11 Representatives and the Canadian
Representatives as such terms are defined below) and other creditors and
interested parties in the Insolvency Proceedings;

e. facilitate the fair, open and efficient administration of the Insolvency
Proceedings for the benefit of all of the Debtors’ creditors and other
interested parties, wherever located; and



f. implement a framework of general principles to address basic

administrative issues arising out of the cross-border nature of the

Insolvency Proceedings.
As the Insolvency Proceedings progress, the Courts may also jointly determine that other cross-
border matters that may arise in the Insolvency Proceedings should be dealt with under and in
accordance with the principles of this Protocol. Subject to th_e provisions of this Protocol,
including, without limitation, those included in paragraph 15 hereof, where an issue is to be
addressed only to one Court, in rendering a determination in any cross-border matter, such Court
may: (a)to tile extent practical or advisable, consult with the other Court; and (b) in its sole
discretion and bearing in mind the principles of comity, either (i) render a binding decision after
such consultation; (ii) defer to the determination of the other Court by transferring the matter, in

whole or in part to the other Court; or (iii) seek a joint hearing of both Courts.

C. Comity and Independence of the Courts
7. The approval and implementation of this Protocol shall not divest nor

diminish the U.S. Court’s and the Canadian Court’s respective independent jurisdiction over the
subject matter of the U.S. Proceedings and the Canadian Proceedings, respectively. By
approving and implementing this Protocol, neither the U.S. Court, the Canadian Court, the
Debtors nor any creditors or inferested parties shall be deemed to have approved or engaged in
any infringement on the sovereignty of the United States of America or Canada.

8. The U.S. Court shall have sole and exclusive jurisdiction and power over
the conduct of the U.S. Proceedings and the hearing and determination of matters arising in the
U.S. Proceedings. The Canadian Court shall have sole and e:;clusive jurisdiction and power over
the conduct <;f the Canadian Proceedings and the hearing and determination of matters arising in

the Canadian Proceedings.



9.

In accordance with the principles of comity and independence recognized

herein, nothing contained herein shall be construed to:

a.

increase, decrease or otherwise modify the independence, sovereigaty or
jurisdiction of the U.S. Court, the Canadian Court or any other court or
tribunal in the United States or Canada, including the ability of any such
court or tribunal to provide appropriate relief on an ex parte or “limited
notice” basis to the extent permitted under applicable law;

require the U.S. Court to take any action that is inconsistent with its
obligations under the laws of the United States;

require the Canadian Court to take any action that is inconsistent with its
obligations under the laws of Canada;

require the Debtors, the Creditors Committee, the Estate Representatives
or the U.S. Trustee to take any action or refrain from taking any action that
would result in a breach of any duty imposed on them by any applicable
law;

authorize any action that requires the specific approval of one or both of
the Courts under the Bankruptcy Code or the CCAA after appropriate
notice and a hearing (except to the extent that such action is specifically
described in this Protocol); or

preclude the Debtors, the Creditors Committee, the Monitor, the U.S.
Trustee, any creditor or other interested party from asserting such party’s
substantive rights under the applicable laws of the United States, Canada
or any other relevant jurisdiction including, without limitation, the rights
of parties in interest to appeal from the decisions taken by one or both of
the Courts.

10. The Debtors, the Creditors Committee, the Estate Representatives and their

respective employees, members, agents and professionals shall respect and comply with the

independent, non-delegable duties imposed upon them, if any, by the Bankruptcy Code, the

CCAA, the Canadian Order and other applicable laws.

D.  Cooperation
11.

To assist in the efficient administration of the Insolvency Proceedings and

in recognizing that the U.S. Debtors and Canadian Debtors may be creditors of the others’



estates, the Debtors and their respective Estate Representatives shall, where appropriate: (a)
cooperate with each other in connection with actions taken in both the U.S. Court and the
Canadian Court and (b) take any other appropriate steps to coordinate the administration of the
Insolvency Proceedings for the benefit of the Debtors’ respective estates.

12. To harmonize and coordinate the administration of the Insolvency
Proceedings, the U.S. Court and the Canadian Court each may coordinate activities and consider
whether it is appropriate to defer to the judgment of the other Court. In furtherance of the
foregoing:

a. The U.S. Court and the Canadian Court may communicate with one
another, with or without counsel present, with respect to any procedural
matter relating to the Insolvency Proceedings.

b. Where the issue of the proper jurisdiction of either Court to determine an
issue is raised by an interested party in either of the Insolvency
Proceedings with respect to a motion or application filed in either Court,
the Court before which such motion or application was initially filed may
contact the other Court to determine an appropriate process by which the
issue of jurisdiction will be determined; which process shall be subject to
submissions by the Debtors, the Creditors Committee, the Monitor, the
Bondholders Committee (collectively the “Core Parties”), the U.S. Trustee
and any interested party prior to a determination on the issue of
jurisdiction being made by either Cout.

c. The Courts may, but are not obligated to, coordinate activities in the
Insolvency Proceedings such that the subject matter of any particular
action, suit, request, application, contested matter or other proceeding is
determined in a single Court. '

d. The U.S. Court and the Canadian Court may conduct joint hearings (each
a “Joint Hearing™) with respect to any cross-border matter or the
interpretation or implementation of this Protocol where both the U.S.
Court and the Canadian Court consider such a Joint Hearing to be
necessary or advisable, or as otherwise provided herein, to, among other
things, facilitate or coordinate proper and efficient conduct of the
Insolvency Proceedings or the resolution of any particular issue in the
Insolvency Proceedings. With respect to any Joint Hearing, unless
otherwise ordered, the following procedures will be followed:



(i)

(iii)

@)

™)

(v

A telephone or video link shall be established so that both the U.S.
Court and the Canadian Court shall be able to simultaneously hear
and/or view the proceedings in the other Court.

Submissions or applications by any party that are or become the
subject of a Joint Hearing (collectively, “Pleadings™) shall be made
or filed initially only to the Court in which such party is appearing
and secking relief. Promptly after the scheduling of any Joint
Hearing, the party submitting such Pleadings to one Court shall file
courtesy copies with the other Court. In any event, Pleadings
seeking relief from both Courts shall be filed in advance of the
Joint Hearing with both Courts.

Any party intending to rely on any written evidentiary materials in
support of a submission to the U.S. Court or the Canadian Court in
connection with any Joint Hearing (collectively, “Evidentiary
Materials”) shall file or otherwise submit such materials to both
Courts in advance of the Joint Hearing. To the fullest extent
possible, the Evidentiary Materials filed in each Court shall be
identical and shall be consistent with the procedural and
evidentiary rules and requirements of each Court.

If a party has not previously appeared in or attorned or does not
wish to attorn to the jurisdiction of a Court, it shall be entitled to
file Pleadings or Evidentiary Materials in connection with the Joint
Hearing without, by the mere act of such filings, being deemed to
have appeared in or attorned to the jurisdiction of such Court in
which such material is filed, so long as such party does not request
any affirmative relief from such Court.

The Judge of the U.S. Court and the Justice of the Canadian Court
who will preside over the Joint Hearing shall be entitled to
communicate with each other in advance of any Joint Hearing,
with or without counsel being present, (1) to establish guidelines
for the orderly submission of Pleadings, Evidentiary Materials and
other papers and for the rendering of decisions by the Courts; .and
(2) to address any related procedural, administrative or preliminary
matters.

The Judge of the U.S. Court and the Justice of the Canadian Court,
shall be entitled to communicate with each other during or after
any joint hearing, with or without counsel present, for the purposes
of (1) determining whether consistent rulings can be made by both
Courts; (2) coordinating the terms upon of the Courts’ respective
rulings; and (3) addressing any other procedural or administrative
matters.



13. Notwithstanding the terms of the paragraph 12 above, this Protocol
recognizes that the U.S. Court and the Canadian Court are independent courts. Accordingly,
although the Courts will seek to cooperate and coordinate with each other in good faith, each of
" the Courts shall be entitled at all times to exercise its independent jurisdiction and authority with
respect to: (a) the conduct of the parties appearing in matters presented to such Court; and (b)
matters presented to such Court, including, without limitation, the right to determine if matters
are properly before such Court.

14. Where one Court has jurisdiction over a matter which requires the
application of the law of the jurisdiction of the other Court, such Court may, without limitation,
hear expert evidence of such law or, subject to paragraph 15 herein, seck the written advice and
direction of the other Court which advice may in the discretion of the receiving Court, be made
available to parties in interest.

15.  Notwithstanding anything to the contrary herein contained, to the extent
any motion is filed or relief is sought (collectively, “Requested Relief”) in either Court relating
to: (i) the proposed sale of assets for gross proceeds in excess of U.S. $30 million and where at
least one U.S. Debtor and one Canadian Debtor are parties to the related sale agreement or that
involves assets owned by at least one U.S. Debtor and one Canadian Debtor; (ii) any motion to
allocate sale proceeds which are in the aggregate more than U.S. $30 million and where at least
one U.S. Debtor and one Canadian Debtor are parties to the related sale agreement or that
involves assets owned by at least one U.S. Debtor and one Canadian Debtor; (jii) matters relating
to the advanced pricing agreement involving both the United States and Canadian taxing
authorities; (iv) matters regarding transfer pricing methodology relating to an obligation for the

transfer of goods and services between one or more U.S. Debtors and one or more Canadian



Debtors; (v) any matter relating to alleged fraudulent conveyance or preference claims in excess
of U.S. $30 million and which may have a material impact on both one or more U.S. Debtors and
one or more Canadian Debtors; (vi) matters relating to any proposal or approval of a disclosure
statement, information circular, plan of reorganization or plan of compromise and arrangements
in either the U.S. Proceedings or the Canadian Proceedings; (vii) any motion to appoint a Trustee
or Examiner in the U.S. Proceedings, any motion to convert the U.S. Proceedings to a Chapter 7
proceeding, any motion to appoint a Receiver in the Canadian Proceedings, or any motion to
convert the Canadian Proceedings to a bankruptcy or proposal proceeding under the Bankruptcy
and Insolvency Act (Canada); (viii) any motion to substantively consolidate the Debtors’ estates;
(ix) matters impacting the material tax attributes of the U.S. Debtors, including the net operating
losses of the U.S. Debtors in any prior fiscal year; (x) any motion to amend the terms of any of
the Debtors’ registered pension plans the effect of which would increase the liability of any
Debtor thereunder; (xi) any motion to assume, ratify, reject, repudiate, modify or assign
executory contracts having a material impact on the assets, operations, obligations, rights,
property or business of both the U.S. and Canadian estates and accounting for annual gross
revenue in excess of U.S. $30 million (“Material Contracts™); (xii) any motion secking relief
from the automatic stay in the U.S. Proceedings and/or the stay of proceedings in the Canadian
Proceedings (1) involving any Material Contract or (2) to pursue actions having a material
impact on the assets, operations, obligations, rights, property or business of at least one U.S.
Debtor and one Canadian Debtor and involving damages in excess of U.S. $30 million; (xiii) any
motion seeking to create or extend any program, plan, proposal or scheme relating to or
authorizing payments to employees where the consideration relates to non-ordinary course

incentive performance, retention, severance, termination or such like payments; and (xiv) any
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motion regarding any program, plan proposal, scheme or similar course of action related to the

wind-down of one or more of the Debtors’ businesses;

Then the following procedures shall be followed:

a

unless otherwise consented to by the Core Parties, any and all documents,
other than any Monitor’s report related to the Requested Relief, shall be
filed (as applicable) and served on the Core Parties on not less than seven
days notice prior to the proposed hearing date for such Requested Relief in
the Court of the forum country where the party seeking the Requested
Relief intends the Requested Relief to be heard; provided, however, that to
the extent the Requested Relief is necessary to avoid irreparable harm to
the Debtors and/or the Debtors’ bankruptcy estates, as may be determined
by the Court of the forum country where the Requested Relief is being
sought or such Court otherwise determines, such documents related to the
Requested Relief shall be served on the Core Parties on such reasonable
notice as such Court may determine;

upon notice of such Requested Relief being provided to the Core Parties,
each of the Core Parties will have not less than two business days from
receipt of such notice (or such shorter period as the Court of the forum
country where the Requested Relief is being sought shall determine, as set
forth in paragraph 15(a) herein) to request, in writing, that the filing party
seek a Joint Hearing for the Requested Relief;

if the filing party agrees to seek a Joint Hearing, the Requested Relief shall
be heard at a Joint Hearing conducted by the Courts in accordance with
the procedures set forth in paragraph 12 herein; and

if the filing party does not agree to seek a Joint Hearing, the party seeking
to have the Requested Relief heard at a Joint Hearing may file a notice of
Joint Hearing dispute in both the Court of the forum country and the Court
of the non-forum country and serve notice thereof on the remaining Core
Parties, whereupon the respective Courts of the forum country and the
non-forum country may consult with one another in accordance with
paragraphs 6 and 12 hereof, in order to determine whether a Joint Hearing
is necessary or may otherwise consult with the Core Parties prior to any
party proceeding with the underlying Requested Relief in the original
proposed forum country.

E. Reéom‘ﬁon of Stays of Proceedings

16.

The Canadian Court hereby recognizes the validity of the stay of

proceedings and actions against the U.S. Debtors and their property under section 362 of the
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Bankruptcy Code (the “U.S. Stay”). In implementing the terms of this paragraph, the Canadian
Court may consult with the U.S. Court regarding: (i) the interpretation, extent, scope and
applicability of the U.S. Stay and any orders of the U.S. Court modifying or granting relief from
the U.S. Stay; and (ii) the enforcement of the U.S. Stay in Canada.

17. The U.S. Court hereby recognizes the validity of the stay of proceedings
and actions against the Canadian Debtors and their property under the Canadian Order (the
“Canadian Stay”). In implementing the terms of this paragraph, the U.S. Court may consult with
the Canadian Court regarding: (i) the interpretation, extent, scope and applicability of the
Canadian Stay and any orders of the Canadian Court modifying or granting relief from the
Canadian Stay; and (ii) the enforcement of the Canadian Stay in the United States.

18. Nothing contained herem shall affect or limit the Debtors’ or other
parties’ rights to assert the applicability or nonapplicability of the U.S. Stay or the Canadian Stay
to any particular proceeding, property, asset, activity or other matter, wherever pending or
located. Subject to paragraph 15, herein, motions brought respecting the application of the stay
of proceedings with respect to assets or operations of the Canadian Debtors shall be heard and
determined by the Canadian Court. Subject to paragraph 15 herein, motions brought respecting
the application of the stay of proceedings with respect to assets or operations of the U.S. Debtors

shall be heard and determined by the U.S. Court.

F. Rights to Appear and Be Heard
19. The Debtors, the Core Parties, and any other committee that may be

appointed by the U.S. Trustee, and the professionals and advisors for each of the foregoing, shall
have the right and standing: (i) to appear and to be heard in either the U.S. Court or Canadian
Court in the U.S. Proceedings or Canadian Proceedings, respectively, to the same extent as

creditors and other interested parties domiciled in the forum country, subject to any local rules or
12



regulations generally applicable to all parties appearing in the forum; and (ii) to file notices of
appearance or other papers with the clerk of the U.S. Court or the Canadian Court in respect of
the U.S. Proceedings or Canadian Proceedings, respectively; provided, however, that any
appearance or filing may subject a creditor or interested party to the jurisdiction of the Court in
which the appearance or filing occurs; provided further, that an appearance by the Creditors
| Committee in the Canadian Proceedings shall not form a basis for personal jurisdiction in
Canada over the members of the Creditors Committee. Notwithstanding the foregoing, and in
accordance. with the policies set forth above, including, inter alia, paragraph 12 above; (i) the
Canadian Court shall have jurisdiction over the Chapter 11 Representatives (as defined below)
solely with respect to the particular matters as to which the Chapter 11 Representatives appear
before the Canadian Court; and (ii) the U.S. Court shall have jurisdiction over the Canadian
Representatives (as defined below) solely with respect to the particular matters as to which the
Canadian Representatives appear before the U.S. Court.

20. In connection with any matter in the Canadian Proceedings in which the
Creditors Cormmittee seeks to become involved and which would otherwise require thé Creditors
Committee to execute a confidentiality agreement, the Creditors Committee, its individual
members and professionals shall not be required to execute confidentiality agreements but
instead the Creditors Committee and its members shall be bound by the confidentiality
provisions contained in the Creditors Committee bylaws, and the Creditors Committee’s
professionals shall be bound by the terms of the confidentiality agreement with the Debtors dated
February 2, 2009,

G.  Claims Protocol

21 The Debtors anticipate that it will be necessary to implement a specific

claims protocol to address, among other things and without limitation, the timing, process,
13 | |



jurisdiction and applicable governing law to be applied to the resolution of intercompany claims
filed by the Debtors’ creditors in the Canadian Proceedings and the U.S. Proceedings. In such
event, and in recognition of the inherent complexities of the inter-company claims that may be
asserted in the Insolvency Proceedings, the Debtors shall use commercially reasonable efforts to
negotiate a specific claims protocol, in form and substance satisfactory to the Debtors, the
Monitor, and the Creditors Committee, which protocol shall be submitted to the Canadian Court
and the U.S. Court for approval. In the event that the Debtors fail to reach agreement among
such parties, the Debtors shall file a motion in both the Canadian Court and the U.S. Court
seeking approval of such claims protocol as the Debtors shall determine to be in the best interest

of the Debtors and their creditors.

H. Retention and Compensation of Estate Representative and Professionals

22. The Monitor, its officers, directors, employees, counsel and agents,
wherever located, (collectively the “Monitor Parties™) and any other estate representatives
appointed in the Canadian Proceedings (collectively, the “Canadian Representatives”) shall
(subject to paragraph 19) be subject to the sole and exclusive jurisdiction of the Canadian Court
with respect to all matters, including: (a) the Canadian Representatives’ tenure in office; (b) the
retention and compensation of the Canadian Representatives; (c) the Canadian Representatives’
liability, if any, to any person or entity, including the Canadian Debtors and any third parties, in
connection with the Insolvency Proce_:edings; and (d) the hearing and determination of any other
matters relating to the Canadian Representatives arising in the Canadian Proceedings under the
CCAA or other applicable Canadian law. The Canadian Representatives shall not be required to
seek approval of their retention in the U.S. Court for services rendered to the Debtors.
Additionally, the Canadian Representatives: (a) shall be compensated for their services to the

Canadian Debtors solely in accordance with the CCAA, the Canadian Order and other applicable
14



Canadian law or orders of the Canadian Court; and (b) shall not be required to seek approval of
their compensation in the U.S Court.

-23. The Monitor Parties shall be entitled to the same protections and
immunities in the United States as those granted to them under the CCAA and the Canadian
Order. In particular, except as otherwise provided in any subsequent order entered in the
Canadian Proceedings, the Monitor Parties shall incur no liability or obligations as a result of the
Canadian Order, the appointment of the Monitor, the carrying out of its duties or the provisions
of the CCAA and the Canadian Order by the Monitor Parties, except any such liability arising
from actions of the Monitor Parties constituting gross negligence or willful misconduct.

24, Any estate representative appointed in the U.S. Proceedings, including
without limitation any examiners or trustees appointed in accordance with section 1104 of the
Bankruptcy Code (collectively, the “Chapter 11 Representatives™) shall (subject to paragraph 19)
be subject to the sole and exclusive jurisdiction of the U.S. Court with respect to all matters,
including: (a) the Chapter 11 Representatives’ tenure in office; (b) the retention and
compensation of the Chapter 11 Representatives; (c) the Chapter 11 Representatives’ liability, if
any, to any person or entity, including the U.S. Debtors and any third parties, in connection with
the Insolvency Proceedings; and (d) the hearing and determination of any other matters relating
to the Chapter 11 Representatives arising in the U.S. Proceedings under the Bankruptcy Code or
other applicable laws of the United States. The Chapter 11 Representatives shall not be required
to seek approval of their retention in the Canadian Court and (a) shall be compensated for their
services to the U.S. Debtors solely in accordance with the Bankruptcy Code and other applicable

laws of the United States or orders of the U.S. Court; and (b) shall not be required to seek
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approval of their compensation for services performed for the U.S. Debtors in the Canadian
Court.

25. Any professionals (i) retained by and being compensated solely by, or (ii)
being compensated solely by, the Canadian Débtors including in each case, without limitation,
counsel and financial advisors (collectively, the “Canadian Professionals™), shall be subject to
the sole and exclusive jurisdiction of the Canadian Court. Such Canadian Professionals: (a)
shall be subject to the procedures and standards for retention and compensation applicable in the
Canadian Court under the CCAA, thé Canadian Order and any gther applicable Canadian law or
orders of the Canadian Court with respect to services performed on behalf of the Canadian
Debtors; and (b) shall not be required to seek approval of their retention or compensation in the
U.S. Court.

26. Any professionals (i) retained by, or (ii) being compensated by, the U.S.
Debtors including in each case, without limitation, counsel and financial advisors (collectively,
the “U.S. Professionals™) shall be subject to the sole and exclusive jurisdiction of the U.S. Court.
Such U.S. Professionals: (a) shall be subject to the procedures and standards for retention and
compensation applicable in the U.S. Court under the Bankruptcy Code and any other applicable
laws of the United States or orders of the U.S. Court; and (b) shall not be required to seek
approval of their retention or compensation in the Canadian Court. .

27. Subject to paragraph 19 herein, any professional retained by the Creditors
Committee, including in each case, without limitation, counsel and financial advisors
(collectively, the “Committee Professionals”) shall be subject to the sole and exclusive
jurisdiction of the U.S. Court. Such Committee Professionals: (a) shall be subject to the

procedures and standards for retention and compensation applicable in the U.S. Court under the
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Bankruptcy Code and any other applicable laws of the United States or orders of the U.S. Court;
and (b) shall not be required to seek approval of their retention or compensation in the Caﬁadian
Court or any other court.
L Notice

28. Notice of any motion, application or other Pleading or paper (collectively
the “Court Documents”) filed in one or both of the Insolvency Proceedings involving or relating
to matters addressed by this Protocol and notice of any related hearings or other proceedings
shall be given by appropriate means (including, where circumstances warrant, by courier,
telecopier or other electronic forms of communication) to the following: (a) all creditors and
interested parties, in accordance with the practice of the jurisdiction where the papers are filed or
the proceedings are to occur; and (b) to the extent not otherwise entitled to receive notice under
clause (2) of this sentence, counsel to the Debtors; the U.S. Trustee; the Monitor; the Creditors
Committee; the Bondholders Committee and any other statutory committees appointed in the
Insolvency Proceedings and such other parties as may be designated by either of the Courts from
time to time. Notice in accordance with this paragraph shall be given by the party otherwise
responsible for effecting notice in the jurisdiction where the underlying papers are filed or the
proceedings are to occur. In addition to the foregoing, upon request, the U.S. Debtors or the
Canadian Debtors shall provide the U.S. Court or the Canadian Court, as the case may be, with
copies of any orders, decisions, opinions or similar papers issued by the other Court in the
Insolvency Proceedings.

29. When any cross;border issues or matters addressed by this Protocol are to
be addressed before a Court, notices shall be provided in the manner and to the parties referred to

in paragraph 28 above.
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J. Effectiveness; Modification

30. This Protocol shall become effective only upon its approval by both the
U.S. Court and the Canadian Cout.

31. This Protocol may not be supplemented, modified, terminated, or
replaced in any manner except upon the approval of both the U.S. Court and the Canadian Court
after notice and a hearing. Notice of any legal proceeding to supplement, modify, terminate or

replace this Protocol shall be given in accordance with the notice provisions set forth above.

K. Procedure for Resolving Disputes Under this Protocol
32. Disputes relating to the terms, intent or application of this Protocol may

be addressed by interested parties to the U.S. Court, the Canadian Court or both Courts upon
notice in accordance with the notice provisions outlined in paragraph 28 above. In rendering a
determination in any such dispute, the Court to which the issue is addressed: (a) shall consult
with the other Court; and (b) may, in its sole and exclusive discretion, either: (i) render a binding
decision after such consultation; (ii) defer to the determination of the other Court by transferring
the matter, in whole or in part, to such other Court; or (iii) seek a Joint Hearing of both Courts in
accordance with paragraph 12 above. Notwithstanding the foregoing, in making a determination
under this paragraph, each Court shall give due consideration to the independence, comity and
inherent jurisdiction of the other Court established under existing law.

33. In implementing the terms of this Protocol, the U.S. Court and the
Canadian Court may, in their sole, r&epective discretion, provide advice or guidance to each
other with respect to legal issues in accordance with the following procedures:

a. the U.S. Court or the Canadian Court, as applicable, may determine that
such advice or guidance is appropriate under the circumstances;

b. the Court issuing such advice or guidance shall provide it to the non-
issuing Court in writing;

18



c. copies of such written advice or gunidance shall be served by the applicable
Court in accordance with paragraph 28 hereof;

d. the Courts may jointly decide to invite the Debtors, the Creditors
. Committee, the Estate Representatives, the U.S. Trustee and any other
affected or interested party to make submissions to the appropriate Court
in response to or in connection with any written advice or guidance
received from the other Court; and

e. for clarity, the provisions of this paragraph shall not be construed to
restrict the ability of either Court to confer as provided in paragraph 12
above whenever it deems it appropriate to do so.

L. Preservation of Rights
34, Except as specifically provided herein, neither the terms of this Protocol

nor any actions taken under the terms of this Protocol shall: (a) prejudice or affect the powers,
rights, claims and defenses of the Debtors and their estates, thé Creditors Committee, the Estate
Representatives, thg U.S. Trustee or any of the Debtors’ creditors under applicable law,
including, without limitation, the Bankruptcy Code the CCAA, and the orders of the Courts; or
(b) preclude or prejudice the rights of any person to assert or pursue such person’s substantive

rights against any other person under the applicable laws of Canada or the United States.
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Court File No. D3-CL-H2©

ONTARIO
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST
) WEDNESDAY, THE 157
)
“TUSTICE MORAWETZ ) DAY OF AUGUST, 2007

IN THE MATTER OF THE COMPANIES' CREDITORS
ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR
ARRANGEMENT OF HOLLINGER INC., 4322525 CANADA INC.
AND SUGRA LIMITED (the "Applicants")

INITIAL ORDER

THIS APPLICATION, made by the Applicants, pursuant to the Companies’
Creditors Arrangement Act, R.S.C. 1985, c. C-36, as amended (the "CCAA") was heard this
day at 393 University Avenue, Toronto, Ontario.

ON READING the Notice of Application, the Affidavit of G. Wesley Voorheis sworn
July 31, 2007 and the Exhibits thereto, on hearing the submissions of counsel for the
Applicants and on reading the consent of Emst & Young Inc. to act as the Monitor, and upon
being advised that counsel for Sun-Times Media Group, Inc. ("STMG") and Davidson

Kempner Partners have received very short notice of the commencement of this proceeding,

SERVICE

1. THIS COURT ORDERS that the time for service of the Notice of Application and
the Application Record is hereby abridged so that this Application is properly returnable today

and hereby dispenses with further service thereof.



APPLICATION

2. THIS COURT ORDERS AND DECLARES that the Applicants are companies to
which the CCAA applies.

PLAN OF ARRANGEMENT
3. THIS COURT ORDERS that the Applicants shall have the authority to file and may,

subject to further order of this Court, file with this Court a plan of compromise or arrangement
(hereinafter referred to as the "Plan") between, inter alia, the Applicants and one or more

classes of their secured and/or unsecured creditors as they deem appropriate.

POSSESSION OF PROPERTY AND OPERATIONS

4. THIS COURT ORDERS that the Applicants shall remain in possession and control
of their current and future assets, undertakings and properties of every nature and kind
whatsoever, and wherever situate, including all proceeds thereof (the “Property"). Subject to
further Order of this Court, the Applicants shall continue to carry on business in a manner
consistent with the preservation of their businesses (the "Business") and Property. The
Applicants shall be authorized and empowered to continue to retain and employ the
employees, consultants, agents, experts, accountants, counsel and such other persons
(collectively "Advisors") currently retained or employed by them, with liberty to retain such
further Advisors as they deem reasonably necessary or desirable in the ordinary course of

business or for the carrying out of the terms of this Order.

5. THIS COURT ORDERS that the Applicants shall be entitled but not required to pay

the following expenses whether incurred prior to or after this Order:

(a) all outstanding and future wages, compensation, salaries, employee and pension
benefits, vacation pay, retention or similar bonuses or payments, and expenses
payable on or after the date of this Order, in each case incurred in the ordinary
course of business and consistent with existing compensation policies,

arrangements and agreements;



(b)  the fees and disbursements of any Advisors retained or engaged by the Applicants
in respect of these proceedings or otherwise, at their standard rates and charges;

and

©) the fees and disbursements of the Inspector appointed pursuant to an Order dated
October 14, 2004 and amended October 26, 2004 under the Canada Business
Corporations Act (Canada) in Action No. 04-CL-5441 in the Ontario Superior
Court of Justice, Commercial List (the "Inspector Action"), the Inspector's
counsel and any other service providers previously retained by the Inspector, at

their standard rates and charges.

6. THIS COURT ORDERS that, except as otherwise provided to the contrary herein,
the Applicants shall be entitled but not required to pay all reasonable expenses incurred by the
Applicants in carrying on the Business in the ordinary course after this Order, and in carrying

out the provisions of this Order, which expenses shall include, without limitation:

(a) all expenses reasonably necessary for the preservation of the Property or the
Business including, without limitation, payments on account of insurance
(including directors and officers insurance), maintenance and security services;

and

(b) payment for goods or services actually supplied to the Applicants following the
date of this Order.

7. THIS COURT ORDERS that the Applicants shall remit, in accordance with legal

requirements, or pay:

(a) any statutory deemed trust amounts in favour of the Crown in right of Canada or
of any province thereof or any other taxation authority which are required to be
deducted from employees' wages, including, withount limitation, amounts in
respect of (i) employment insurance, (ii) Canada Pension Plan, and (iii) income

taxes;



(®)

©

all goods and services or other applicable sales taxes (collectively, "Sales Taxes")
required to be remitted by the Applicant in connection with the sale of goods and
services by the Applicant, but only where such Sales Taxes are accrued or
collected after the date of this Order, or where such Sales Taxes were accrued or
collected prior to the date of this Order but not required to be remitted until on or
after the date of this Order, and

any amount payable to the Crown in right of Canada, any Province thereof or any
political subdivision thereof or any other  taxation authority in respect of
municipal realty, municipal business or other taxes, assessments or levies of any
nature or kind which are entitled at law to be paid in priority to claims of secured
creditors and which are attributable to or in respect of the carrying on of the

Business by the Applicants.

8. THIS COURT ORDERS that, except as specifically permitted herein, the Applicants
are hereby directed, until further Order of this Court: (a) to make no payments of principal,

interest thereon or otherwise on account of amounts owing by the Applicants to any of their

creditors as of this date; (b) to grant no security interests, trust, liens, charges or encumbrances

upon or in respect of any of the Property; and (c) to not grant credit or incur liabilities except

in the ordinary course of the Business.

RESTRUCTURING
9. THIS COURT ORDERS that the Applicants shall have the right to:

@

(®)

permanently or temporarily cease, downsize or shut down any of their business or
operations and to dispose of redundant or non-material assets not exceeding

$2,000,000 in any one transaction or $5,000,000 in the aggregate;

terminate the employment of such of their employees or temporarily lay off such
of their employees as they deems appropriate on such terms as may be agreed
upon between the Applicants and such employee, or failing such agreement, to

deal with the consequences thereof in the Plan;



(c) repudiate such of their arrangements or agreements of any nature whatsoever,
whether oral or written, as the Applicants deem appropriate on such terms as may
be agreed upon between the Applicants and such counterparties, or failing such

agreement, to deal with the consequences thereof in the Plan; and

(d)  pursue all avenues of refinancing and offers for material parts of its Business or
Property, in whole or part, subject to prior approval of this Court being obtained
before any material refinancing or any sale (except as permitted by subparagraph
(a) and (b), above),

all of the foregoing to permit the Applicants to proceed with an orderly restructuring of the
Business (the "Restructuring").

NO PROCEEDINGS AGAINST THE APPLICANTS OR THE PROPERTY
10. THIS COURT ORDERS that until and including August 30, 2007, or such later date

as this Court may order (the "Stay Period"), no proceeding or enforcement process in any
court or tribunal (each, a "Proceeding") shall be commenced or continued against or in
respect of the Applicants or the Monitor, or affecting the Business or the Property, except with
the written consent of the Applicants and the Monitor, or with leave of this Court, and any and
all Proceedings currently under way against or in respect of the Applicants or affecting the
Business or the Property are hereby stayed and suspended pending further Order of this Court.

NO EXERCISE OF RIGHTS OR REMEDIES
11. THIS COURT ORDERS that during the Stay Period, all rights and remedies of any

individual, trustee, collateral agent, firm, corporation, governmental body or agency, or any
other entities (all of the foregoing, collectively being "Persons” and each being a "Person")
against or in respect of the Applicants or the Monitor, or affecting the Business or the
Property, are hereby stayed and suspended except with the Written consent of the Applicants
and the Monitor, or leave of this Court, provided that nothing in this Order shall (i) empower
the Applicants to carry on any business which the Applicants are not lawfully entitled to carry

on, (ii) exempt the Applicants from compliance with statutory or regulatory provisions



relating to health, safety or the environment, (iii) prevent the filing of any registration to

preserve or perfect a security interest, or (iv) prevent the registration of a claim for lien.

12 THIS COURT ORDERS that during the Stay Period no exercise of rights by any
Person, whether by way of enforcement or otherwise, and no proceeding, enforcement step or

action of any kind shall be taken by any Person that could have the effect of or result in:

(a) a sale, transfer or disposal of the shares of Class B common stock of STMG
owned by any of the Applicants, to a party that is not a subsidiary or affiliate of
Hollinger Inc.; or

(b)  the shares of Class B common stock of STMG being automatically converted into
shares of Class A common stock of STMG,

including, without limitation, a transfer to or registration of the shares of Class B common
stock of STMG in the name of such Person or its nomjnee(s). /? /74{7

G i) be— /13 ¢ Pandlad (')
13. THIS COURT ORDERS tft nothing hereinshall be deemed tolbe in breach of any
law, regulation, rule, or order, or'deemed to cause, create or enable economic or voting
dilution, whether actual or potential, of the shares of Class B common stock of ST. or the
shares of Class A common stock of STMG (the “STMG Shares”), orfa g‘.i?ution or r'eduction,
whether actual or potential, of the voting rights attached to any of the STMG Shares, which
are held directly or indirectly by Hollinger or an Applicant or a dilution or reduction, whether
actual or potential of the voting rights attached to any of the STMG Shares or the diminution
of any legal rights, whether actual or potential, currently attached to the STMG Shares, or,

&2

a
default or change of control under any agreements, indentures or other instruments. ( (‘\\D 'DQ

NO INTERFERENCE WITH RIGHTS
14. THIS COURT ORDERS that during the Stay Period, no Person shall discontinue, fail

to honour, alter, interfere with, repudiate, terminate or cease to perform any right, renewal
right, contract, agreement, licence or permit in favour of or held by the Applicants, except

with the written consent of the Applicants and the Monitor, or leave of this Court.



CONTINUATION OF SERVICES

15. THIS COURT ORDERS that during the Stay Period, all Persons having oral or
written agreements with the Applicants or statutory or regulatory mandates for the supply of
goods and/or services, including, without limitation, all computer software, communication
and other data services, centralized banking services, payroll services, insurance,
transportation, services, utility or other services to the Business or the Applicants, are hereby
restrained until further Order of this Court from discontinuing, altering, interfering with or
terminating the supply of such goods or services as may be required by the Applicants, and
that the Applicants shall be entitled to the continued use of their current premises, telephone
numbers, facsimile numbers, internet addresses and domain names, provided in each case that
the normal prices or charges for all such goods or services received after the date of this Order
are paid by the Applicants in accordance with normal payment practices of the Applicants or
such other practices as may be agreed upon by the supplier or service provider and each of the

Applicants and the Monitor, or as may be ordered by this Court.

NON-DEROGATION OF RIGHTS

16. THIS COURT ORDERS that, notwithstanding anything else contained herein, no
creditor of the Applicants shall be under any obligation after the date of this Order to advance
or re-advance any monies or otherwise extend any credit to the Applicants. Nothing in this
Order shall derogate from the rights conferred and obligations imposed by the CCAA.

PROCEEDINGS AGAINST DIRECTORS AND OFFICERS

17. THIS COURT ORDERS that during the Stay Period, and except as permitted by
subsection 11.5(2) of the CCAA, no Proceeding may be commenced or continued against any
of the current or future directors or officers of the Applicants with respect to any claim against
the directors or officers that arose before the date hereof and that relates to any obligations of
the Applicants whereby the directors or officers are alleged under any law to be liable in their
capacity as directors or officers for the payment or performance of such obligations, until a
compromise or arrangement in respect of the Applicants, if one is filed, is sanctioned by this

Court or is refused by the creditors of the Applicants or this Court.



DIRECTORS’ AND OFFICERS’ INDEMNIFICATION AND CHARGE
18. THIS COURT ORDERS that the Applicants shall indemnify their directors and

officers from all claims, costs, charges and expenses relating to the failure of the Applicants,
after the date hereof, to make payments of the nature referred to in subparagraphs 5(a), 7(a),
7(b) and 7(c) of this Order which they sustain or incur by reason of or in relation to their
respective capacities as directors and/or officers of the Applicants except to the extent that,
with respect to any officer or director, such officer or director has actively participated in the
breach of any related fiduciary duties or has been grossly negligent or guilty of wilful

misconduct.

19. THIS COURT ORDERS that the directors and officers of the Applicants shall be
entitled to the benefit of and are hereby granted a charge (the "Directors’ Charge") on the
Property, which charge shall not exceed an aggregate amount of $500,000.00, as security for
the indemnity provided in paragraph 17 of this Order. The Directors’ Charge shall have the
priority set out in paragraphs 31 and 33 herein.

20. THIS COURT ORDERS that, notwithstanding any language in any applicable
insurance policy to the contrary, (a) no insurer shall be entitled to be subrogated to or claim
the benefit of the Directors’ Charge, and (b) the Applicants’ directors and officers shall only be
entitled to the benefit of the Directors' Charge to the extent that they do not have coverage
under any directors' and officers' insurance policy, or to the extent that such coverage is

insufficient to pay amounts indemnified in accordance with paragraph 17 of this Order.

APPOINTMENT OF MONITOR

21. THIS COURT ORDERS that Ernst & Young Inc. is hereby appointed pursuant to the
CCAA as the Monitor, an officer of this Court, to monitor the Property and the Applicants’
conduct of the Business, with the powers and obligations set out in the CCAA or set forth
herein and that the Applicants and their shareholders, officers, directors, and Advisors shall
advise the Monitor of all material steps taken by the Applicants pursuant to this Order, and
shall co-operate fully with the Monitor in the exercise of its powers and discharge of its

obligations.



22. THIS COURT ORDERS that the Monitor, in addition to its prescribed rights and
obligations under the CCAA, is hereby directed and empowered to:

(a)

(b)

()

(d)

(e)

®

(®

()

®

monitor the Applicants’ receipts and disbursements;

report to this Court at such times and intervals as the Monitor may deem
appropriate with respect to matters relating to the Property, the Business and such

other matters as may be relevant to the proceedings herein;
advise the Applicants in their preparation of the Applicants’ cash flow statements;

advise the Applicants in their development of the Plan and any amendments to the
Plan;

assist the Applicants, to the extent required by the Applicants, with the holding

and administering of creditors’ or shareholders’ meetings for voting on the Plan;

have full and complete access to the books, records, management, employees and
advisors of the Applicants and to the Business and the Property to the extent

required to perform its duties arising under this Order;

be at liberty to engage independent legal counsel or such other persons as the
Monitor deems necessary or advisable respecting the exercise of its powers and

performance of its obligations under this Order;

consider, and if deemed advisable by the Monitor, prepare a report and

assessment on the Plan; and

perform such other duties as are required by this Order or by this Court from time
to time.

23. THIS COURT ORDERS that the Monitor shall not take possession of the Property

and shall take no part whatsoever in the management or supervision of the management of the

Business and shall not, by fulfilling its obligations hereunder, be deemed to have taken or

maintained possession or control of the Business or Property, or any part thereof.
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24. THIS COURT ORDERS that nothing contained herein shall require the Monitor to
occupy or to take control, care, charge, possession or management (separately and/or
collectively, "Possession”) of any of the Property that might be environmentally
contaminated, might be a pollutant or a contaminant, or might cause or contribute to a spill,
discharge, release or deposit of a substance contrary to any federal, provincial or other law
respecting the protection, conservation, enhancement, remediation or rehabilitation of the
environment or relating to the disposal of waste or other contamination including, without
limitation, the Canadian Environmental Protection Act, the Ontario Environmental Protection
Act, the Ontario Water Resources Act, or the Ontario Occupational Health and Safety Act and
regulations thereunder (the "Environmental Legislation"), provided however that nothing
herein shall exempt the Monitor from any duty to report or make disclosure imposed by
applicable Environmental Legislation. The Monitor shall not, as a result of this Order or
anything done in pursuance of the Monitor's duties and powers under this Order, be deemed to
be in Possession of any of the Property within the meaning of any Environmental Legislation,

unless it is actually in possession of such Property.

25. THIS COURT ORDERS that the Monitor shall not be required or compelled to
provide any information obtained by it in performing its role as Inspector pursuant to the
Orders of the Honourable Justice Campbell in the Inspector Action as a result of its
appointment herein as Monitor including, without limitation, by way of testimony in any
proceeding in any court in Canada or the United States of America brought by or against any
person or entity related to or affiliated in any way with the business of the Applicants.

26. THIS COURT ORDERS that the Monitor shall protect the confidentiality of such
information not forming part of the public record in the Inspector Action, shall be subject to
the direction of the Court supervising the Inspector Action with respect to any ongoing role as
Inspector of the Applicant and that in the event of any uncertainty or conflict concerning the
ongoing role of the Inspector, the Inspector shall apply to the Court supervising the Inspector
Action, and to the Court supervising this proceeding where necessary, for advice and

directions.
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27. THIS COURT ORDERS that the Monitor shall provide any creditor of the
Applicants with information provided by the Applicants in response to reasonable requests for
information made in writing by such creditor addressed to the Monitor. The Monitor shall not
have any responsibility or liability with respect to the information disseminated by it pursuant
to this paragraph. In the case of information that the Monitor has been advised by the
Applicants is confidential, the Monitor shall not provide such information to creditors unless
otherwise directed by this Court or on such terms as the Monitor and the Applicants may

agree.

28. THIS COURT ORDERS that, in addition to the rights and protections afforded the
Monitor under the CCAA or as an officer of this Court, the Monitor shall incur no liability or
obligation as a result of its appointment or the carrying out of the provisions of this Order,
save and except for any gross negligence or wilful misconduct on its part. Nothing in this
Order shall derogate from the protections afforded the Monitor by the CCAA or any
applicable legislation.

29. THIS COURT ORDERS that the Monitor, counsel to the Monitor and counsel to the
Applicants shall be paid their reasonable fees and disbursements, in each case at their standard
rates and charges, by the Applicants as part of the costs of these proceedings. The Applicants
are hereby authorized and directed to pay the accounts of the Monitor, counsel for the Monitor
and counsel for the Applicants on a weekly basis and, in addition, the Applicants are hereby
authorized to pay to (i) the Monitor and its counsel, and (ii) Canadian and U.S. counsel to the
Applicants, retainers in the amounts of CDN$150,000.00 and $300,000.00, respectively, to be
held by them as security for payment of their respective fees and disbursements outstanding
from time to time.

30. THIS COURT ORDERS that the Monitor and its legal counsel shall pass their
accounts from time to time, and for this purpose the accounts of the Monitor and its legal
counsel are hereby referred to a judge of the Commercial List of the Ontario Superior Court of

Justice.
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31. THIS COURT ORDERS that the Monitor, counsel to the Monitor and the
Applicants’ counsel and financial advisor shall be entitled to the benefit of and are hereby
granted a charge (the "Administration Charge") on the Property, which charge shall not
exceed an aggregate amount of $1,900,000.00, to be allocated among the beneficiaries of such
charge as they may determine amongst themselves, as security for their professional fees and
disbursements incurred at the standard rates and charges of the Monitor and all such counsel,
both before and after the making of this Order in respect of these proceedings. The
Administration Charge shall have the priority set out in paragraphs 31 and 33 hereof.

VALIDITY AND PRIORITY OF CHARGES CREATED BY THIS ORDER

32. THIS COURT ORDERS that the priorities of the Directors’ Charge and the
Administration Charge, as among them, shall be as follows:

First — Administration Charge (to the maximum amount of $1,900,000.00); and
Second — Directors’ Charge (to the maximum amount of $500,000.00).

33. THIS COURT ORDERS that the filing, registration or perfection of the Directors’
Charge and the Administration Charge (collectively, the "Charges") shall not be required, and
that the Charges shall be valid and enforceable for all purposes, including as against any right,
title or interest filed, registered, recorded or perfected subsequent to the Charges coming into

existence, notwithstanding any such failure to file, register, record or perfect.

34. THIS COURT ORDERS that each of the Charges shall constitute a charge on the
Property and such Charges shall rank in priority to all other security interests, trusts, liens,
charges and encumbrances, statutory or otherwise (collectively, "Encumbrances”) in favour

of any Person.

35. THIS COURT ORDERS that except as otherwise expressly provided for herein, or as
may be approved by this Court, the Applicants shall not grant any Encumbrances over any
Property that rank in priority to, or pari passu with, any of the Charges, unless the Applicants
also obtain the prior written consent of the Monitor and the beneficiaries of the Charges, or
further Order of this Court.
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36. THIS COURT ORDERS that the Charges shall not be rendered invalid or
unenforceable and the rights and remedies of the chargees entitled to the benefit of the
Charges (collectively, the "Chargees") shall not otherwise be limited or impaired in any way
by: (a) the pendency of these proceedings and the declarations of insolvency made herein; (b)
any application(s) for bankruptcy order(s) issued pursuant to BIA, or any bankruptcy order
made pursuant to such applications; (c) the filing of any assignments for the general benefit of
creditors made pursuant to the BIA; (d) the provisions of any federal or provincial statutes; or
(e) any negative covenants, prohibitions or other similar provisions with respect to
borrowings, incurring debt or the creation of Encumbrances contained in any existing loan
documents, lease, sublease, offer to lease or other agreement (collectively, an "Agreement")
which binds the Applicants, and notwithstanding any provision to the contrary in any
Agreement:

(@) the creation of the Charges shall not create or be deemed to constitute a breach by

the Applicants of any Agreement to which they are a party;

)] none of the Chargees shall have any liability to any Person whatsoever as a result
of any breach of any Agreement caused by or resulting from the creation of the
Charges; and

(c) the payments made by the Applicants pursuant to this Order and the granting of
the Charges do not and will not constitute fraudulent preferences, fraudulent
conveyances, oppressive conduct, settlements or other challengeable, voidable or

reviewable transactions under any applicable law.

SERVICE AND NOTICE

37. THIS COURT ORDERS that the Applicants shall, within ten (10) business days of
the date of entry of this Order, send a notice of the issuance of this Order to its known
creditors, other than employees and creditors to which the Applicants owe less thaa $1,000.00,
at their addresses as they appear on the Applicants’ records, and shall promptly send a copy of
this Order (a) to all parties filing a Notice of Appearance in respect of this Application, and (b)

to any other interested Person requesting a copy of this Order, and the Monitor is relieved of
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its obligation under Section 11(5) of the CCAA to provide similar notice, other than to

supervise this process.

38. THIS COURT ORDERS that the Applicants and the Monitor be at liberty to serve
this Order, any other materials and orders in these proceedings, any notices or other
correspondence, by forwarding true copies thereof by prepaid ordinary mail, courier, personal
delivery or electronic transmission to the Applicants’ creditors or other interested parties at
their respective addresses as last shown on the records of the Applicants and that any such
service or notice by courier, personal delivery or electronic transmission shall be deemed to be
received on the next business day following the date of forwarding thereof, or if sent by
ordinary mail, on the third business day after mailing.

39. THIS COURT ORDERS that the Applicants, the Monitor, and any party who has
filed a Notice of Appearance may serve any court materials in these proceedings by e-mailing
a PDF or other electronic copy of such materials to counsels' email addresses as recorded on
the Service List from time to time, in accordance with the E-filing protocol of the Commercial

List to the extent practicable, and the Monitor may post a copy of any or all such materials on

its website at: www.ey.com/ca/restructuring.

GENERAL

40. THIS COURT ORDERS that the Applicants or the Monitor may, from time to time,
apply to this Court for advice and directions in the discharge of its powers and duties

hereunder.

41, THIS COURT ORDERS that nothing in this Order shall prevent the Monitor from
acting as an interim receiver, a receiver, a receiver and manager, or a trustee in bankruptcy of

the Applicants, the Business or the Property.

EFFECT, RECOGNITION, ASSISTANCE

42. THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal,
regulatory or administrative body having jurisdiction in Canada or in the United States of
America, the states and other subdivisions of the United States of America, including, without
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limitation, the U.S. Bankruptcy Court, and other nations and states to give effect to this Order
and to assist the Applicants, the Monitor and their respective agents in carrying out the terms
of this Order and any other Order in this proceeding. All courts, tribunals, regulatory and
administrative bodies are hereby respectfully requested to make such orders and to provide
such assistance to the Applicants and to the Monitor, as an officer of this Court, as may be
necessary or desirable to give effect to this Order, to grant representative status to Hollinger
Inc. and/or the Monitor in any foreign proceeding and to assist the Applicants and the Monitor
and their respective agents in carrying out the terms of this Order and any other Order in this
proceeding, including without limitation recognizing the Applicants’ CCAA proceeding as a

foreign main proceeding under applicable law.

43. THIS COURT ORDER that each of the Applicants and the Monitor be at liberty and
is hereby authorized and empowered to apply to any court, tribunal, regulatory or
administrative body, wherever located, for the recognition of this Order and this proceeding
and for assistance in carrying out the terms of this Order and any other Order granted by this
Court and to recognize or give effect to or otherwise further the Restructuring.

44. THIS COURT ORDERS that, for the purposes of seeking the aid and recognition of
any court or any judicial, regulatory or administrative body outside of Canada and in particular
in the U.S. Bankruptcy Court in respect of proceedings commenced under Chapter 15 of the
U.S. Bankruptcy Code and any ancillary relief in respect thereto, Hollinger Inc. shall be
appointed as and is hereby authorized and directed to act as the foreign representative of the

Applicants and to seek such aid in recognition.

DIRECTIONS, FURTHER RELIEF AND VARIATION

45. THIS COURT ORDERS that any interested party (including the Applicants and the
Monitor) may apply to this Court to vary or amend this Order on not less than seven (7) days'
notice to any other party or parties likely to be affected by the Order sought or upon such other

notice, if any, as this Court may order.
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EFFECTIVE TIME

46 THIS COURT ORDERS that this Order and all of its provisions are effective as of
12:01 a.m. Eastern Standard Time on the date of this Order.

ENTERED AT/ INSCRIT A TORONTO
ON / BOOK NO:

LE / DANS LE REGISTRE NO.:

AUG 01 2007

PER/PAR: %
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Court File No. 09-CL-7950

ONTARIO
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST
THE HONOURABLE MR. ) WEDNESDAY, THE 14™
)
JUSTICE MORAWETZ ) DAY OF JANUARY, 2009

ATTER OF THE COMPANIES' CREDITORS ARRANGEMENT ACT,
R.S.C. 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT OF
NORTEL NETWORKS CORPORATION, NORTEL NETWORKS LIMITED,
NORTEL NETWORKS GLOBAL CORPORATION, NORTEL NETWORKS

INTERNATIONAL CORPORATION AND NORTEL NETWORKS TECHNOLOGY

CORPORATION (the “Applicants”)

APPLICATION UNDER THE COMPANIES’ CREDITORS ARRANGEMENT ACT,
R.S.C. 1985, c. C-36, AS AMENDED

THIRD AMENDED AND RESTATED INITIAL ORDER

THIS APPLICATION, made by the Applicants, pursuant to the Companies’ Creditors
Arrangement Act, R.S.C. 1985, c. C-36, as amended (the “CCAA”) was heard this day at 330

University Avenue, Toronto, Ontario.

ON READING the affidavit of John Doolittle sworn January 14, 2009 (the “Doolittle Affidavit”)
and the Exhibits thereto, the affidavit of John Doolittle sworn June 22, 2009 (the “June
Affidavit”) and the Exhibits thereto, the report dated January 14, 2009 of Emst & Young Inc.
(“E&Y”), the proposed monitor, and on hearing the submissions of counsel for the Applicants,
counsel for the boards of directors of Nortel Networks Corporation and Nortel Networks
Limited, counsel for E&Y, counsel for Export Development Canada (“EDC”), Flextronics
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Telecom Systems Ltd., no one else appearing on this Application and on reading the consent of
E&Y to act as the Monitor,

SERVICE
1. THIS COURT ORDERS that the time for service of the Notice of Application and the

Application Record is hereby abridged so that this Application is properly returnable today and
hereby dispenses with further service thereof.

- APPLICATION

2. THIS COURT ORDERS AND DECLARES that each of the Applicants is a “debtor
company” to which the CCAA applies.

PLAN OF ARRANGEMENT

3. THIS COURT ORDERS that each of the Applicants shall have the authority to file and
may, subject to further order of this Coust, file with this Court a plan of compromise or
arrangement (hereinafter referred to as the “Plan”) between, infer alia, such Applicant and one or

more classes of its secured and/or unsecured creditors as it deems appropriate.
POSSESSION OF PROPERTY AND OPERATIONS

4. THIS COURT ORDERS that each of the Applicants shall remain in possession and
control of its current and future assets, undertakings and properties of every nature and kind
whatsoever, and wherever situate including all proceeds thereof (the “Property”). Subject to
further Order of this Court, each of the Applicants shall continue to carry on business in a
manner consistent with the preservation of its business (the “Business”) and Property. Each of
the Applicants shall be authorized and empowered to continue to retain and employ the
employees, consultants, agents, experts, brokers, accountants, legal counsel, financial advisors
and such other persons (collectively “Assistants”) currently retained or employed by such
Applicant, with liberty to retain such further Assistants as such Applicant deems reasonably
necessary or desirable for the Business or to carry out the terms of this Order or for the purposes
of the Plan.
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5. THIS COURT ORDERS that the Applicants shall be entitled to continue to utilize the
central cash management system currently in place as described in the Doolittle Affidavit or
replace it with another substantially similar central cash management system (the “Cash
Management System”) and that any present or future bank or banks providing the Cash
Management System shall not be under any obligation whatsoever to inquire into the propriety,
validity or legality of any transfer, payment, collection or other action taken under the Cash
Management System, or as to the use or application by the Applicants of funds transferred, paid,
collected or otherwise dealt with in the Cash Management System; shall be entitled to provide
the Cash Management System without any liability in respect thereof to any Person (as
hereinafter defined) other than the Applicants, pursuant to the terms of the documentation
applicable to the Cash Management System; and shall be, in its capacity as provider of the Cash
Management System, an unaffected creditor under the Plan with regard to any claims or
expenses it may suffer or incur in comnection with the provision of the Cash Management

System.

6. THIS COURT ORDERS that each of the Applicants, either on its own behalf or on
behalf of another Applicant, shall be entitled but not required to pay the following expenses
whether incurred prior to, on or after the date of this Order:

(a) all outstanding and future wages, salaries and employee benefits (including, but not
limited to, employee medical and similar benefit plans, relocation and tax
equalization programs, the Incentive Plan (as defined in the Doolittle Affidavit) and
employee assistance programs), current service, special and similar pension benefit
payments, vacation pay, commissions and employee and director expenses, in each
case incurred in the ordinary course of business and consistent with existing

compensation policies and arrangements;

(b) compensation to employees in respect of any payments made to employees prior to
the date of this Order by way of the issuance of cheques or electronic transfers, which
are subsequently dishonoured due to the commencement of proceedings under the
CCAA;
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©)

®

(8

all outstanding and future amounts owing to or in respect of individuals working as

independent contractors in connection with the Business;

the fees and disbursements of any Assistants retained or employed in accordance with
paragraph 4 hereof;

subject to the consent of the Monitor, amounts owing by one of more of the
Applicants in respect of its Customer Programs (as defined in the Doolittle Affidavit);

subject to consent of the Monitor, amounts owing by one or more of the Applicants to
any other Nortel Company (as defined in the Doolittle Affidavit) in order to settle
their inter-company accounts and make inter-company loans in the ordinary course of
business, including as a result of the Nortel Companies’ Transfer Pricing Model (as
defined in the Doolittle Affidavit); and

subject to the consent of the Monitor, amounts owing to the Applicants’ carriers and

warehousemen.

7. THIS COURT ORDERS that, except as otherwise provided to the contrary herein, each
of the Applicants shall be entitled but not required to pay all reasonable expenses incurred by it

in carrying on the Business in the ordinary course on and after the date of this Order, and in

carrying out the provisions of this Order, which expenses shall include, without limitation:

(@

(®)

all expenses and capital expenditures reasonably necessary for the preservation of the
Property or the Business including, without limitation, payments on account of
insurance (including directors and officers insurance) and maintenance and security

services;

payment for goods or services actually supplied to the Applicants on or after the date
of this Order;

with the written approval of the Monitor, the posting of additional cash collateral into
existing cash collateral accounts (collectively, and together with the cash collateral
posted as at February 10, 2009, the “LC Cash Collateral”) held by either or both of
ABN AMRO Bank N.V., Canada Branch (“ABN”) and Royal Bank of Canada
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(“RBC”) as additional and continuing security for existing, renewed and new letters
of credit, letters of guarantee, surety bonds, and similar instruments (collectively,
“LCs”) issued (whether before or after January 14, 2009) for the account of or
requested by the Applicants or any of them to third parties pursuant to the exiéting
letter of credit agreements between the Applicants and ABN and RBC and any
amendments thereto made with the written approval of the Monitor, and for any

foreign exchange losses incurred by ABN and its correspondent banks, if any, under
LCs issued in currencies other than Canadian dollars, U.S. dollars, British pounds

sterling and Euros, on the following basis:

@

(i)

(iii)

DOCSTOR: 1713506\5

the posting of such additional cash collateral is for the purposes of
paragraph 10 hereof specifically permitted herein and authorized hereby
and shall not and will not constitute a frandulent preference, fraudulent
conveyance, oppressive conduct, settlement or other challengeable,

voidable or reviewable transaction under any applicable law;

the aggregate of all cash collateral that may be posted (inclusive of the
cash collateral posted as at February 10, 2009) in respect of LCs issued in
Canadian dollars, U.S. dollars, British pounds sterling and Buros shall not
exceed the amount of U.S.$40 million (converting Canadian dollars at the
Bank of Canada’s Noon spot exchange rate for any day), provided that the
LC Banks shall have no liability in the event that cash collateral is posted
in an amount that exceeds such maximum and the validity of their claims
with respect to any or all of the LC Cash Collateral shall not be limited,

lessened or otherwise impaired in any way as a result of such excess; and

cash collateral may be posted in respect of LCs issued by ABN in any
other currencies in such amounts as are required by the provisions of the
applicable letter of credit agreement, including any amendments thereto
made with the written approval of the Monitor as security for ABN’s

exposure to foreign exchange losses;



(d) if the same is not guaranteed by EDC, payment of any indebtedness of the Applicants
to the LC Banks (as defined in paragraph 10A hereof) when due under the LC
Agreements (as defined in paragraph 10A hereof) by way of set-off and transfer of
LC Cash Collateral posted as at January 14, 2009 or posted thereafter pursuant to the
LC Agreements and subparagraph (c) above;

(e) without limiting (d), payment of costs and expenses of the LC Banks in connection
with the amendment and enforcement of rights under the LC Agreements and any
related guarantee bonds issued by EDC if so provided for under an applicable LC
Agreement, whether incurred before or after February 10, 2009, including by way of
set-off and transfer of LC Cash Collateral;

(f) the posting of cash collateral in favour of Export Development Canada (“EDC”)
(collectively, the “EDC Cash Collateral”) pursuant to the second amended and
restated short-term support agreement between Nortel Networks Limited (“NNL”)
and EDC dated April 24, 2009, as amended by the amending agreement between
NNL and EDC dated June 18, 2009, and the cash collateral agreement between NNL
and EDC dated June 18, 2009 and any further amendments to the foregoing made
with the written approval of the Monitor (collectively, the “EDC Support
Agreements”), on the basis that the EDC Support Agreements are hereby ratified and
approved and the posting of such cash collateral is for the purposes of paragraph 10
hereof specifically permitted herein and authorized hereby and shall not and will not
constitute a fraudulent preference, fraudulent conveyance, oppressive conduct,
settlement or other challengeable, voidable or reviewable tramsaction under any

applicable law;

(2) payment of any indebtedness of NNL to EDC under the EDC Support Agreements by
way of set-off or transfer of EDC Cash Collateral posted as at June 29, 2009 or posted
thereafter pursuant to the EDC Support Agreements and subparagraph (f) above; and

(h) without limiting (g), payment of costs and expenses of EDC provided for under the
EDC Support Agreements by way of set-off or transfer of EDC Cash Collateral, to
the extent provided for in the EDC Support Agreements.
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7A. THIS COURT ORDERS that no provision of this Order shall require EDC to provide its
approval for any proposed amendments to any of the LC Agreements pursuant to any agreement
between EDC and any of the LC Banks.

8. THIS COURT ORDERS that the each of the Applicants shall remit, in accordance with
legal requirements, or pay: |
(@) any statutory deemed trust amounts in favour of the Crown in right of Canada or of
any Province thereof or any other taxation authority which are required to be
deducted from employees' wages, including, without limitation, amounts in respect of
(i) employment insurance, (ii) Canada Pension Plan, (iif) Quebec Pension Plan, and

(iv) income taxes;

(b) all goods and services or other applicable sales taxes (collectively, “Sales Taxes”)
required to be remitted by such Applicant in connection with the sale of goods and
services by such Applicant, but only where such Sales Taxes are accrued or collected
after the date of this Order, or where such Sales Taxes were accrued or collected prior
to the date of this Order but not required to be remitted until on or after the date of
this Order; and

() any amount payable to the Crown in right of Canada or of any Province or Territory
thereof or any political subdivision thereof or any other taxation authority in respect
of municipal realty, municipal business or other taxes, assessments or levies of any
nature or kind which are entitled at law to be paid in priority to claims of secured
creditors and which are attributable to or in respect of the carrying on of the Business
by such Applicant.

9. THIS COURT ORDERS that until such time as an Applicant delivers a notice in writing
to repudiate a real property lease in accordance with paragraph 11(c) of this Order (a “Notice of
Repudiation”), each Applicant shall pay all amounts constituting rent or payable as rent under
real property leases (including, for greéter certainty, common area maintenance charges, utilities
and realty taxes and any other amounts payable to the landlord under the lease) or as otherwise
may be negotiated by such Applicant and the landlord from time to time (“Rent”), for the period
commencing from and including the date of this Order, monthly on the first day of each month,
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in advance (but not in arrears). On the date of the first of such payment, any arrears relating to
the period commencing from and including the date of this Order shall also be paid. Upon
delivery of a Notice of Repudiation, such Applicant shall pay all Rent due for the notice period
stipulated in paragraph 11(c) of this Order, to the extent that Rent for such period has not already
been paid.

10. THIS COURT ORDERS that, except as specifically permitted herein, each of the
Applicants is hereby directed, until further Order of this Court: (a) to make no payments of
principal, interest thereon or otherwise on account of amounts owing by such Applicant to any of
its creditors as of this date unless such payments have been approved by the Monitor; (b) to grant
no security interests, trust, liens, charges or encumbrances upon or in respect of any of its
Property; and (c) to not grant credit or incur liabilities except in the ordinary course of business
unless such obligation has been approved by the Monitor.

10A. THIS COURT ORDERS that, notwithstanding paragraph 10 hereof,

(a) the existing letter of credit agreements between the Applicants and ABN, RBC and
Citibank, N.A. acting through its Canadian branch (“Citibank™) and any amendments
thereto made after January 14, 2009 with the written approval of the Monitor,
together with any agreements entered into by the Applicants or any of them with any
other lenders with the written approval of the Monitor providing letter of credit
facilities or similar facilities to the Applicants or any of them (including those which
may be the subject of EDC guarantee bonds issued pursuant to the EDC Support
Facility) (collectively, the “LC Agreements”), and the issuance or renewal of LC’s
pursuant thereto by ABN, RBC, Citibank and any other lenders (collectively, the “LC
Banks”), together with any payments made by the Applicants or EDC with respect
thereto; and

()  the EDC Support Agreements and any amendments thereto made after June 18, 2009
with the written consent of the Monitor, together with any payments made by NNL
with respect thereto,
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-9.

are specifically permitted herein and authorized hereby and shall not and will not constitute

fraudulent preferences, oppressive conduct, settlements or other challengeable, voidable or

reviewable transactions under any applicable law

10B. THIS COURT ORDERS that, notwithstanding any other provision in this Order, no LC
Bank shall be required to issue a letter of credit to the Applicants or any of them and EDC shall
not be required to provide any Secured Support to the Applicants or any of them.

RESTRUCTURING

11.  THIS COURT ORDERS that each of the Applicants shall, have the right to:

(@)

®)

©

(d

permanently or temporarily cease, downsize or shut down any of its business or
operations and to dispose of redundant or non-material assets not exceeding
CDN$10,000,000 in any one transaction or CDN$50,000,000 in the aggregate,
subject to paragraph (c), if applicable;

terminate the employment of such of its employees or temporarily lay off such of its
employees as it deems appropriate and to deal with the consequences thereof in the
Plan or on further order of the Court;

in accordance with paragraphs 12 and 13, vacate, abandon or quit the whole but not
part of any leased premises and/or repudiate any real property lease and any ancillary
agreements relating to any leased premises, on not less than seven (7) days notice in
writing to the relevant landlord on such terms as may be agreed upon between the
Applicant and such landlord, or failing such agreement, to deal with the consequences

thereof in the Plan;

repudiate such of its arrangements or agreements of any nature whatsoever, including,
without limitation, any of its deferred compensation, or bonus plans, change of
control plans, stock options or restructured stock unit plans and shareholder rights
plans whether oral or written, as such Applicant may deem appropriate on such terms

as may be agreed upon between such Applicant or any one of them and such counter-
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parties, or failing such agreement, to deal with the consequences thereof in the Plan;

and

(¢) pursue all avenues of refinancing and offers for material parts of its Business or
Property, in whole or part, subject to prior approval of this Court being obtained
before any material refinancing or any sale (except as permitted by subparagraph (a),
above);

all of the foregoing to permit the Applicants to proceed with an orderly restructuring of the
Business (the “Restructuring”).

12, THIS COURT ORDERS that each of the Applicants shall provide each of the relevant
landlords with notice of such Applicant’s intention to remove any fixtures from any leased
premises at least seven (7) days prior to the date of the intended removal. The relevant landlord
shall be entitled to have a representative present in the leased premises to observe such removal
and, if the landlord disputes such Applicant’s entitlement to remove any such fixture under the
provisions of the lease, such fixture shall remain on the premises and shall be dealt with as
agreed between any applicable secured creditors, such landlord and such Applicant, or by further
Order of this Court upon application by such Applicant on at least two (2) days notice to such
landlord and any such secured creditors. If such Applicant repudiates the lease governing such
leased premises in accordance with paragraph 11(c) of this Order, it shall not be required to pay
Rent under such lease pending resolution of any such dispute (other than Rent payable for the
notice period provided for in paragraph 11(c) of this Order), and the repudiation of the lease shall
be without prejudice to such Applicant’s claim to the fixtures in dispute,

13.  THIS COURT ORDERS that if a Notice of Repudiation is delivered, then (a) during the
notice period prior to the effective time of the repudiation, the landlord may show the affected
leased premises to prospective tenants during normal business hours, on giving the Applicants
and the Monitor 24 hours' prior written notice, and (b) at the effective time of the repudiation, the
relevant landlord shall be entitled to take possession of any such leased premises without waiver
of or prejudice to any claims or rights such landlord may have against the Applicants in respect
of such lease or leased premises and such landlord shall be entitled to notify the Applicants of

the basis on which it is taking possession and to gain possession of and re-lease such leased
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premises to any third party or parties on such terms as such landlord considers advisable,
provided that nothing herein shall relieve such landlord of its obligation to mitigate any damages

claimed in connection therewith.
NO PROCEEDINGS AGAINST THE APPLICANTS OR THE PROPERTY

14.  THIS COURT ORDERS that until and including February 13, 2009 or such later date as
this Court may order (the “Stay Period”), no proceeding or enforcement process in any court or
tribunal (each, a “Proceeding”) shall be commenced, or continued against or in respect of any of
the Applicants or the Monitor, or affecting the Business or the Property, except with the written
consent of the affected Applicant and the Monitor, or with leave of this Court, and any and all
Proceedings currently under way against or in respect of the affected Applicant or affecting the
Business or the Property are hereby stayed and suspended pending further Order of this Court.

NO EXERCISE OF RIGHTS OR REMEDIES

15.  THIS COURT ORDERS that during the Stay Period, all rights and remedies of any
individual, firm, corporation, governmental body or agency, or any other entities (all of the
foregoing, collectively being “Persons” and each being a “Person™) against or in respect of the
Applicants or the Monitor, or affecting the Business or the Property, are hereby stayed and
suspended except with the written consent of the affected Applicant and the Monitor, or leave of
this Court, provided that nothing in this Order shall (i) empower the Applicants to carry on any
business which the Applicants are not lawfully entitled to carry on, (i) exempt the Applicants
from compliance with statutory or regulatory provisions relating to health, safety or the
environment, (iii) prevent the filing of any registration to preserve or perfect a security interest,

or (iv) prevent the registration of a claim for lien.
NO INTERFERENCE WITH RIGHTS

16.  THIS COURT ORDERS that during the Stay Period, no Person shall discontinue, fail to
honour, alter, interfere with, repudiate, terminate or cease to perform any right, renewal right,
contract, agreement, licence or permit in favour of or held by the Applicants, except with the
written consent of the Applicants and the Monitor, or leave of this Court.
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CONTINUATION OF SERVICES

17. THIS COURT ORDERS that during the Stay Period, all Persons having oral or written
agreements with the Applicants or with third parties on behalf of the Applicants, or statutory or
regulatory mandates for the supply of goods and/or services, including without limitation all
computer software, communication and other data services, centralized banking services, payroll
services, employment agency services, insurance, transportation services, utility, leasing or other
services to the Business or to any of the Applicants, are hereby restrained until further Order of
this Court from discontinuing, altering, interfering with or terminating the supply of such goods
or services as may be required by the applicable Applicant and that such Applicant shall be
entitled to the continued use of its current premises, telephone numbers, facsimile numbers,
internet addresses and domain names, provided in each case that the normal prices or charges for
all such goods or services received after the date of this Order are paid by such Applicant, in
accordance with normal payment practices of such Applicant, as applicable, or such other
practices as may be agreed upon by the supplier or service provider and the affected Applicant
and the Monitor, or as may be ordered by this Court.

NON-DEROGATION OF RIGHTS

18: THIS COURT ORDERS that, notwithstanding anything else contained herein, no
creditor of the Applicants shall be under any obligation after the making of this Order to advance
or re-advance any monies or otherwise extend any credit to the Applicants. Nothing in this
Order shall derogate from the rights conferred and obligations imposed by the CCAA.

PROCEEDINGS AGAINST DIRECTORS AND OFFICERS

19. THIS COURT ORDERS that during the Stay Period, and except as permitted by
subsection 11.5(2) of the CCAA, no Proceeding may be commenced or continued against any of
the former, current or future directors or officers of the Applicants with respect to any claim
against the directors or officers that arose before the date hereof and that relates to any
obligations of the Applicants whereby the directors or officers are alleged under any law to be

liable in their capacity as directors or officers for the payment or performance of such
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obligations, until a compromise or arrangement in respect of the Applicants, if one is filed, is
sanctioned by this Court or is refused by the creditors of the Applicants or this Court.

DIRECTORS AND OFFICERS

20. THIS COURT ORDERS that each of the Applicants shall indemnify its directors and
officers from all claims, costs, charges and expenses relating to the failure of such Applicant,
after the date hereof, to make payments of the nature referred to in subparagraphs 6(a), 6(b), 8(a),
8(b) and 8(c) of this Order or for the Applicants’ failure to make payments in respect of
employer health tax or workers’ compensation which they sustain or incur by reason of or in
relation to their respective capacities as directors and/or officers except to the extent that, with
respect to any officer or director, such officer or director has actively participated in the breach
of any related fiduciary duties or has been grossly negligent or guilty of wilful misconduct.

21.  THIS COURT ORDERS that the directors and officers of the Applicants shall be entitled
to the benefit of and are hereby granted a charge (the “Directors’ Charge”) on the Property,
which charge shall not exceed an aggregate amount of CDN$90 million, as security for the
indemnities provided in paragraph 20 of this Order as well as the fees and disbursements of their
legal counsel. The Directors’ Charge shall have the priority set out in paragraphs 42 and 44

herein.

22. THIS COURT ORDERS that, notwithstanding any language in any applicable insurance
policy to the confrary, (a) no insurer shall be entitled to be subrogated to or claim the benefit of
the Directors’ Charge, and (b) each of the Applicants’ directors and officers shall only be entitled
to the benefit of the Directors’ Charge to the extent that they do not have coverage under any
directors’ and officers’ insurance policy, or to the extent that such coverage is insufficient to pay

amounts indemnified in accordance with paragraph 20 of this Order.

23.  THIS COURT ORDERS that each of NNC’s and NNL’s directors shall be entitled to
receive remuneration in cash on a current basis at current compensation levels (less an overall
U.S.$25,000 reduction) notwithstanding the terms of, or elections made under, the Directors’

Compensation Plan.
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APPOINTMENT OF MONITOR

74. THIS COURT ORDERS that E&Y is hereby appointed pursuant to the CCAA as the
Monitor, an officer of this Court, to monitor the Property and the Applicants’ conduct of the
Business with the powers and obligations set out in the CCAA or set forth herein and that each of
the Applicants and its officers, directors, and Assistants shall advise the Monitor of all material
steps taken by such Applicant pursuant to this Order, and shall co-operate fully with the Monitor

in the exercise of its powers and discharge of its obligations.

25 THIS COURT ORDERS that the Monitor, in addition to its prescribed rights and
obligations under the CCAA, is hereby directed and empowered to:

(a)  monitor the Applicants’ receipts and disbursements;
(b)  provide the consents contemplated herein;

(©  report to this Court at such times and intervals as the Monitor may deem appropriate
with respect to matters relating to the Property, the Business, and such other matters

as may be relevant to the proceedings herein;-

(d  advise the Applicants in their preparation of the Applicants’ cash flow statements and
any other reporting to the Court or otherwise;

(¢)  advise the Applicants in their development of the Plan or Plans and any amendments

to such Plan or Plans;
® assist the Applicants, to the extent required by the Applicants, with the Restructuring;

(g)  assist the Applicants, to the extent required by the Applicants, with the holding and
administering of creditors’ or sharebolders’ meetings for voting on the Plan or Plans;

(h)  have full and complete access to the books, records and management, employees and
advisors of the Applicants and to the Business and the Property to the extent required
to perform its duties arising under this Order;
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6] be at liberty to engage independent legal counsel or such other persons as the Monitor
deems necessary or advisable respecting the exercise of its powers and performance
of its obligations under this Order including, without limitation, one or more entities
related to or affiliated with the Monitor;

G) consider, and if deemed advisable by the Monitor, prepare a report and assessment on

the Plan or Plans;

(k)  assist the Applicants with respect to any insolvency proceedings commenced by or
with respect to any other Nortel Company (as defined in the Doolittle Affidavit) in
any foreign jurisdiction (collectively, “Foreign Proceedings™) and report to this Court,
as it deems appropriate, on the Foreign Proceedings with respect to matters relating to
the Applicants;

()] apply as the foreign representative of the Applicants, for recognition of these
proceedings as “Foreign Main Proceedings”, pursuant to Chapter 15 of the United
States Bankruptcy Code, 11 U.S.C. §101 (the “U.S. Bankruptcy Code™) or similar

legislation in any other jurisdiction; and

(m) perform such other duties as are required by this Order or by this Court from time to
time.

26. THIS COURT ORDERS that the Monitor shall not take possession of the Property and
shall take no part whatsoever in the management or supervision of the management of the
Business and shall not, by fulfilling its obligations hereunder, be deemed to have taken or

maintained possession or control of the Business or Property, or any part thereof.

27. THIS COURT ORDERS that nothing herein contained shall require the Monitor to
occupy or to take control, care, charge, possession or management (separately and/or
collectively, “Possession”) of any of the Property that might be environmentally contaminated,
might be a pollutant or a contaminant, or might cause or contribute to a spill, discharge, release
or deposit of a substance contrary to any federal, provincial or other law respecting the
protection, conservation, enhancement, remediation or rehabilitation of the environment or

relating to the disposal of waste or other contamination including, without limitation, the
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Canadian Environmental Protection Act, the Ontario Environmental Protection Act, the Ontario
Water Resources Act, or the Ontario Occupational Health and Safety Act and regulations
thereunder (the “Environmental Legislation™), provided however that nothing herein shall
exempt the Monitor from any duty to report or make disclosure imposed by applicable
Environmental Legislation. The Monitor shall not, as a result of this Order or anything done in
pursuance of the Monitor's duties and powers under this Order, be deemed to be in Possession of
any of the Property within the meaning of any Environmental Legislation, unless it is actually in

possession.

28. THIS COURT ORDERS that that the Monitor shall provide any creditor of the
Applicants with information provided by the Applicants in response to reasonable requests for
information made in writing by such creditor addressed to the Monitor. The Monitor shall not
have any responsibility or liability with respect to the information disseminated by it pursuant to
this paragraph. In the case of information that the Monitor has been advised by the Applicants is
confidential, the Monitor shall not provide such information to creditors unless otherwise

directed by this Court or on such terms as the Monitor and the Applicants may agree.

29. THIS COURT ORDERS that, in addition to the rights and protections afforded the
Monitor under the CCAA or as an officer of this Court, the Monitor shall incur no liability or
obligation as a result of its appointment and the fulfilment of its duties or the carrying out of the
provisions of this Order, save and except for any gross negligence or wilful misconduct on its
part. Nothing in this Order shall derogate from the protections afforded the Monitor by the
CCAA or any applicable legislation.

30. THIS COURT ORDERS that the Monitor, counsel to the Monitor, counsel to the
Applicants and counsel to directors shall be paid their reasonable fees and disbursements
incurred both before and after the making of the Order, in each case at their standard rates and
charges, by the Applicants as part of the costs of these proceedings. Each of the Applicants is
hereby authorized and directed to pay the accounts of the Monitor, counsel for the Monitor,
counsel for the Applicants and counsel to directors on a weekly basis and, in addition, each of
the Applicants is hereby authorized to pay to: (a) the Monitor and its Canadian and U.S. counsel
a retainer in the aggregate amount of CDN$750,000; and (b) counsel to the Applicants a retainer
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in the amount of CDN$750,000 (collectively, the “Retainers™) to be held by them as security for
payment of their respective fees and disbursements outstanding from time to time.

31. THIS COURT ORDERS that the Monitor and its legal counsel shall pass their accounts
from time to time, and for this purpose the accounts of the Monitor and its legal counsel are
hereby referred to a judge of the Commercial List of the Ontario Superior Court of Justice.

32. THIS COURT ORDERS that the Monitor, counsel to the Monitor, if any, and the
Applicants’ counsel shall be entitled to the benefit of and are hereby granted a charge (the
“Administration Charge”) on the Property, which charge shall not exceed an aggregate amount
of $5,000,000, as security for their professional fees and disbursements incurred at the standard
rates and charges of the Monitor and such counsel, both before and after the making of this Order
in respect of these proceedings. The Administration Charge shall have the priority set out in
paragraphs 42 and 44 hereof.

EDC
33. Intentionally Deleted.
INTERCOMPANY LOANS

34. THIS COURT ORDERS to the extent that an Applicant receives a post-filing inter-
company loan or other transfer (including goods and services) from a Chapter 11 Entity (as
defined in the Doolittle Affidavit) (including as a result of the Applicants' cash management
system or otherwise) (each such Applicant, a “Beneficiary Applicant”), and such post-filing
inter-company loan or other transfer is made (each an “Advance”) by a Chapter 11 Entity
(together with NNL for the purposes of paragraph 34A below, a “Protected Entity”), then,
subject to the limitations set forth in this paragraph:

(@) the Protected Entity shall have a proven and valid claim against such Beneficiary
Applicant for the amount of such Advance (each, an “Inter-company Reimbursement
Claim”), which Inter-company Reimbursement Claim shall bear interest at a rate
agreed between the applicable Beneficiary Applicant and Protected Entity from time

to time for the period in accordance with past practice; and
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()  all of the Property of the Beneficiary Applicant, is hereby charged by a mortgage,
lien and security interest (such mortgage, lien and security interest, “Inter-company
Charge”) in favour of each of the Protected Entities as security for payment of the
Inter-company Reimbursement Claim (including principal, interest and expenses) by
the applicable Beneficiary Applicant to the corresponding Protected Entity.

34A. THIS COURT ORDERS that the Inter-Company Charge shall also secure any Advances
made by NNL to Nortel Networks Technology Corporation (“NNTC”) on or after January 14,
2009 and that NNL shall be a “Protected Entity” and NNTC shall be a “Beneficiary Applicant”

in respect of such Advances.

35. THIS COURT ORDERS that the Inter-company Charge shall also secure any amounts
owed by any of the Applicants to any Chapter 11 Entity at the date of filing under the Existing
NNI Revolver (as defined in the Doolittle Affidavit) and all rights that such Chapter 11 Entity
has with respect thereto are preserved.

36. THIS COURT ORDERS the Inter-company Charge shall be junior, subject and
subordinate only to the other Charges (defined below), and any other future charges against such
Beneficiary Applicant that, by the Court order creating them, are expressly stated to be senior to
the Inter-company Charges entered after notice and a hearing.

37. THIS COURT ORDERS that pending further order of this Court, an Inter-company
Charge shall be a “‘silent” charge and the Protected Entity shall forbear from exercising, and shall
not be entitled to exercise, any right or remedy relating to any Inter-company Reimbursement
Claim held by such party, including, without limitation, as to seeking relief from the stay granted
hereunder, or seeking any sale, foreclosure, realization upon repossession or liquidation of any
Property of a Beneficiary Applicant, or taking any position with respect to any disposition of the
Property, the business operations, or the reorganization of a Beneficiary Applicant. An Inter-
company Charge automatically, and without further action of any person or entity of any kind,
shall be released or otherwise termiinated to the extent that Property subject to such Inter-
company Charge is sold or otherwise disposed of in accordance with the terms of this Order or
further order of this Court after notice and a hearing, with respect to the effect of an Inter-
company Charge on any sale of Property by any Beneficiary Applicant.
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38. THIS COURT ORDERS that the Beneficiary Applicants may sell Property, in
accordance with the terms of this Order or further order of this Court after notice and a hearing,
in each case free and clear of any Inter-company Charge, with such Inter-company Charge
attaching to the proceeds of sale in the same priority and subject to the same limitations and
restrictions as existed in respect of the Property sold.

INTERIM GROUP SUPPLIER PROTOCOL AGREEMENT

39. THIS COURT ORDERS that the Applicants be and are hereby authorized to enter into a
group supplier protocol agreement (the “Interim GSPA”) substantially in the form attached as
Exhibit “C” to the Doolittle Affidavit which agreement shall be effective upon the appointment
of the Administrators in the United Kingdom, and the Applicants are hereby authorized to
perform each of their obligations, if any, under the Interim GSPA. The obligations of the
Applicants under the Interim GSPA shall be secured by the Inter-Company Charge.

NNI LOAN

40. THIS COURT ORDERS that the amended and restated loan agreement entered into
between NNL, as borrower, NNTC and the other Applicants as guarantors, and Nortel Networks
Inc. (“NNI”) as lender (the “NNI Loan Agreement”), substantially in the form attached as
Exhibit “B” to the Affidavit of John Doolittle sworn March 27, 2009 providing for a revolving
loan facility of up to U.S.$200 million is hereby approved and each of the Applicants is hereby
directed to execute and to comply with its obligations under the NNI Loan Agreement.

41. THIS COURT ORDERS that as security for NNL’s and NNTC’s obligations under the
NNI Loan Agreement, NNI shall be entitled to the benefit of and is hereby granted charges (the
“Carling Facility Charges™) by each of NNL and NNTC, NNL’s wholly owned subsidiary, on all
of the fee simple interest of NNTC and leasehold interest of NNL respectively in the Carling
Facility (as defined in the Doolittle Affidavit) and that no equal or higher charge shall be granted
by the Court order unless consented to by NNI as authorized by the United States Bankruptcy
Court for the District of Delaware. The Carling Facility Charges shall have the priority set out in
paragraphs 42 and 44, hereof. For greater certainty, NNI shall not be required to have exhausted
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its remedies under the Carling Facility Charges prior to realizing on or being entitled to proceeds
from the NNI Loan Charge.

41A. THIS COURT ORDERS that in addition to the Carling Facility Charges, NNI shall be
entitled to the benefit of and is hereby granted a charge on the Property (the “NNI Loan Charge”
as security for the Applicants obligations under the NNI Loan Agreement. The NNI Loan
Charge shall have the priority set out in paragraphs 42 and 44 hereof.

41B. THIS COURT ORDERS that pending further order of this Court, NNI shall forbear from
exercising, and shall not be entitled to exercise, any right or remedy relating to the Applicants’
obligations under the NNI Loan Agreement, including, without limitation, as to seeking relief
from the stay granted hereunder, or seeking any sale, foreclosure, realization upon repossession
or liquidation of any Property of an Applicant, or taking any position with respect to any
disposition of the Property, the business operations, or the reorganization of an Applicant. The
NNI Loan Charge automatically, and without further action of any person or entity of any kind,
shall be released or otherwise terminated to the extent that Property subject to such NNI Loan
Charge is sold or otherwise disposed of in accordance with the terms of this Order or further
order of this Court after notice and a hearing, with respect to the effect of an NNI Loan Charge
on any sale of Property by any Applicant.

41C. THIS COURT ORDERS that the Applicants may sell Property, in accordance with the
terms of this Order or further order of this Court after notice and a hearing, in each case free and
clear of the NNI Loan Charge, with the NNI Loan Charge attaching to the proceeds of sale in the
same priority and subject to the same limitations and restrictions as existed in respect of the
Property sold.

EXCESS FUNDING CHARGE

41D. THIS COURT ORDERS that as security for NNL’s obligation to repay to NNI the
Contingent Payment (as defined in the Interim Funding Agreement, as defined in the June
Affidavit) along with interest, if any, NNI shall be entitled to the benefit of and is hereby
granted a charge on the Property (the “Excess Funding Charge”). The Excess Funding Charge
shall have the priority set out in paragraphs 42 and 44 hereof.
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SHORTFALL CHARGE

41E. THIS COURT ORDERS that as security for any obligation of NNL to make the Shortfall
Payments (as defined in the Interim Funding Agreement, as defined in the June Affidavit), Nortel
Networks UK Limited shall be entitled to the benefit of and is hereby granted a charge on the
Property (the “Shortfall Charge”). The Shortfall Charge shall have the priority set out in
paragraphs 42 and 44 hereof.

VALIDITY AND PRIORITY OF CHARGES CREATED BY THIS ORDER

42. THIS COURT ORDERS that the priorities of the Administration Charge, the Goldman
Charge, the Carling Facility Charges, the Excess Funding Charge, the Directors’ Charge, the
NNI Loan Charge, the Inter-company Charge and the Shortfall Charge on all Property:

First -
(a) the Administration Charge;

(b) the Goldman Charge (as defined in the Nortel-LGE Joint Venture Sale
Process Order of this Court made on June 1, 2009), ranking pari passu
with the Administration Charge but only with respect to the assets which
are the subject of the Goldman Charge

Second — the Carling Facility Charges;
Third - the Excess Funding Charge
Fourth — the Directors’ Charge;
Fifth — the NNI Loan Charge; and
Sixth -

(a) the Inter-Company Charge;

(b) the Shortfall Charge,
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which Inter-company Charge and Shortfall Charge shall rank pari passu

with one another.

43.  THIS COURT ORDERS that the filing, registration or perfection of the Administration
Charge, the Goldman Charge, the Carling Facility Charges, Excess Funding Charge, the
Directors’ Charge, the NNI Loan Charge, the Inter-company Charge and the Shortfall Charge
(collectively, the “Charges™) shall not be required, and that the Charges shall be valid and
enforceable for all purposes, including as against any right, title or interest filed, registered,
recorded or perfected subsequent to the Charges coming into existence, notwithstanding any
such failure to file, register, record or perfect. Notwithstanding anything herein, the Charges
shall not attach to the Retainers.

44. THIS COURT ORDERS that each of the Charges (all as constituted and defined herein),
shall subject to this paragraph 44 and to paragraph 46 herein constitute a charge on the Property
secured thereunder, and such Charges shall rank in priority to all other security interests, trusts,
liens, charges and encumbrances, statutory or otherwise (collectively, “Encumbrances™) in

favour of any Person. For greater certainty,

(a) the Charges shall attach to the LC Cash Collateral junior in priority to any rights or
Encumbrances in favour of LC Banks in respect of LC Cash Collateral and only to
the extent of the rights of the Applicants to the return of any LC Cash Collateral from
the LC Banks following the exercise of the n'ghté of the LC Banks as against any such
LC Cash Collateral pursuant to the LC Agreements or section 18.1 of the CCAA, and

(b)  the Charges shall attach to the EDC Cash Collateral junior in priority to any rights or
Encumbrances in favour of EDC in respect of EDC Cash Collateral and only to the
extent of the rights of NNL to the return of any EDC Cash Collateral from EDC
following the exercise of the rights of EDC as against any such EDC Cash Collateral
pursuant to the EDC Support Agreements or section 18.1 of the CCAA

notwithstanding anything to the contrary contained in this Order.

45. THIS COURT ORDERS that except as otherwise expressly provided for herein, or as
may be approved by this Court, the Applicants shall not grant any Encumbrances over any
Property that rank in priority to, or pari passu with, any of the Charges charging such Property,
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unless the Applicants also obtain the prior written consent of the Monitor and the beneficiaries of
such Charges, or by further Order of this Court.

46. THIS COURT ORDERS that none of the Charges, the LC Agreements and the EDC
Support Agreements shall be rendered invalid or unenforceable and the rights and remedies of
the chargees entitled to the benefit of the Charges (collectively, the “Chargees™) thereunder, the
rights of the LC Banks under LC Agreements and the rights of EDC under the EDC Support
shall not otherwise be limited or impaired in any way by (a) the pendency of these proceedings
and the declarations of insolvency made herein; (b) any application(s) for bankruptcy order(s)
issued pursuant to BIA, or any bankruptcy order made pursuant to such applications; (c) the
filing of any assignments for the general benefit of creditors made pursuant to the BIA; (d) the
provisions of any federal or provincial statutes; or (¢) any negative covenants, prohibitions or
other similar provisions with respect to borrowings, incurring debt or the creation of
Encumbrances, contained in any existing loan documents, lease, sublease, offer to lease or other
agreement (collectively, an “Agreement”) which binds the Applicants, and notwithstanding any

provision to the contrary in any Agreement:

(@ the creation of the Charges, the entering into of the LC Agreements and the issuance
or renewal of LC’s thereunder and the entering into of the EDC Support Agreements
and the provision of Secured Support, as defined and contemplated thereunder, shall
not create or be deemed to constitute a breach by any of the Applicants of any
Agreement to which it is a party;

(b)  none of the Chargees, the LC Banks and EDC shall have any liability to any Person
whatsoever as a result of any breach of any Agreement caused by or resulting from,
the creation of the Charges, the entering into of the LC Agreements or the issuance or
renewal of LC’s thereunder or the entering into of the EDC Support Agreements and
the provision of Secured Support; and

(c)  the payments made by the Applicants pursuant to this Order and the granting of the
Charges and the entering into of the LC Agreements and the EDC Support
Agreements do not and will not constitute fraudulent preferences, fraudulent
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conveyances, oppressive conduct, settlements or other challengeable, voidable or

reviewable transactions under any applicable law.

47. THIS COURT ORDERS that any Charge created by this Order over leases of real
property in Canada shall only be a Charge in the Applicants’ interest in such real property leases.

FLEXTRONICS AMENDING AGREEMENT

48.  THIS COURT ORDERS that the Flextronics Amending Agreement in the form attached
as Exhibit “B” to the Doolittle Affidavit be and is hereby approved and NNL is hereby
authorized and directed to comply with its obligations thereunder.

CROSS-BORDER PROTOCOL

49.  THIS COURT ORDERS that the cross-border protocol, as amended, in the form attached
as Schedule “A” hereto be and is hereby approved and shall become effective upon its approval
by the United States Bankruptcy Court for the District of Delaware and the parties to these
proceedings and any other Person shall be governed by it and shall comply with the same.

FOREIGN PROCEEDINGS

50. THIS COURT ORDERS that the Monitor is hereby authorized and directed to apply for
recognition of these proceedings as “Foreign Main Proceedings” in the United States pursuant to
Chapter 15 of the U.S. Bankruptcy Code.

51. THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal,
regulatory or administrative body having jurisdiction in Canada, the United States, the United
Kingdom or elsewhere, to give effect to this Order and to assist the Applicants, the Monitor and
their respective agents in carrying out the terms of this Order. All courts, tribunals, regulatory
and administrative bodies are hereby respectfully requested to make such orders and to provide
such assistance to the Applicants and to the Monitor, as an officer of this Court, as may be
necessary or desirable to give effect to this Order, to grant representative status to the Monitor in
any foreign proceeding, or to assist the Applicants and the Monitor and their respective agents in
carrying out the terms of this Order.
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52.  THIS COURT ORDERS that each of the Applicants and the Monitor be at liberty and is
hereby authorized and empowered to apply to any court, tribunal, regulatory or administrative
body, wherever located, for the recognition of this Order and for assistance in carrying out the
terms of this Order.

SERVICE AND NOTICE

53.  THIS COURT ORDERS that the Monitor shall, within ten (10) business days of the date
of entry of this Order, send notice of this Order and the commencement of the within
proceedings to the Applicants’ known creditors, other than employees and creditors to which the
Applicants owe less than $5,000, at their addresses as they appear on the Applicants’ records,
and shall promptly send a copy of this Order (a) to all parties filing a Notice of Appearance in
respect of this Application, and (b) to any other interested Person requesting a copy of this Order,
and the Monitor is relieved of its obligation under Section 11(5) of the CCAA to provide similar
notice, other than to supervise this process. The Monitor, on behalf of the Applicants, shall, in
its discretion, be entitled to engage a third party mailing service in order to assist or complete the
mailing. Any such service provider shall be considered an “Assistant” hereunder.

54. THIS COURT ORDERS that the Applicants and the Monitor be at liberty to serve this
Order, any other materials and orders in these proceedings, and any notices or other
correspondence, by forwarding true copies thereof by prepaid ordinary mail, courier, personal
delivery or electronic transmission to the Applicants’ creditors or other interested parties at their
respective addresses as last shown on the records of the Applicants and that any such service or
notice by courier, personal delivery or electronic transmission shall be deemed to be received on
the next business day following the date of forwarding thereof, or if sent by ordinary mail, on the
third business day after mailing.

55. THIS COURT ORDERS that the Applicants, the Monitor, and any party who has filed a
Notice of Appearance may serve any court materials in these proceedings by e-mailing a PDF or
other electronic copy of such materials to counsels' email addresses as recorded on the Service
List from time to time, in accordance with the E-filing protocol of the Commercial List to the
extent practicable, and the Monitor may post a copy of any or all such materials on its website at

http://www.ey.com/ca/nortel.
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GENERAL

56.  THIS COURT ORDERS that any of the Applicants or the Monitor may from time to time
apply to this Court for advice and directions in the discharge of its powers and duties hereunder.

57.  THIS COURT ORDERS that nothing in this Order shall prevent the Monitor from acting
as an interim receiver, a receiver, a receiver and manager, or a trustee in bankruptcy of the
Applicants, the Business or the Property.

58.  THIS COURT ORDERS that any interested party (including the Applicants and the
Monitor) may apply to this Court to vary or amend this Order on not less than seven (7) days
notice to any other party or parties likely to be affected by the order sought or upon such other
notice, if any, as this Court may order.

59.  THIS COURT ORDERS that this Order and all of its provisions are effective as of
12:01 a.m. Eastern Standard Time on the date of this Order.
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SCHEDULE “A” — CROSS-BORDER PROTOCOL

Attached.

DOCSTOR: 1713506\5



CROSS-BORDER INSOLVENCY PROTOCOL

This cross-border insolvency protocol (the “Protocol”) shall govern the conduct of

all parties in interest in the Insolvency Proceedings (as such term is defined herein).

The Guidelines Applicable to Court-to-Court Communications in Cross-Border

Cases (the “Guidelines”) attached as Schedule “A” hereto, shall be incorporated by reference and

form part of this Protocol. Where there is any discrepancy between the Protocol and the
Guidelines, this Protocol shall prevail.
A. Ba ound

1. Nortel Networks Inc. (“NNT”) is the wholly owned U.S. subsidiary of Nortel
Networks Limited (“NNL"), the principal Canadian operating subsidiary of Nortel Networks
Corporation (“NNC”). NNC'is a telecommunications company headquartered in Toronto,
Ontario, Canada. NNI is incorporated under Delaware law and is headquartered in Richardson,
Texas.

2. NNIand certain of its affiliates (collectively, the “U.S. Debtors™)," have
commenced reorganization proceedings (the “U.S. Proceedings”) under chapter 11 of the United
States Bankruptcy Code, 11 U.S.C. § 101 et seq. (the ¢ Bankruptcy Code™), in the United States
Bankruptcy Court for the District of Delaware (the “U.S. Court™), and such cases have been
consolidated (for procedural purposes only) under Case No. 09-10138 (XG). The U.S. Debtors
are continuing in possession of their respective properties and are operating and managing their
businesses, as debtors in possession, pursuant to sections 1107 and 1108 of the Bankruptcy

Code. No trustee or examiner has been appointed in the U.S. Proceedings. On January 22, 2009,

! The Debtors in the U.S. Proceedings (as defined herein) are; NNI, Nortel Networks Capital Corporation, Nortel
Altsystems Inc., Nortel Altsystems International Inc., XROS, Inc., Sonoma Systems, QTERA Corporation,
CoreTek, Inc., Nortel Networks Applications Management Solutions Inc., Nortel Networks Optical
Components Inc., Nortel Networks HPOCS Inc., Archite] Systems (U.S.) Corporation, Nortel Networks
International Inc., Northern Telecom International Inc. and Norte] Networks Cable Solutions Inc.



the Office of United States Trustee (the “U.S. Trustee”) appointed an official committee of
unsecured creditors (the “Creditors Committee”) in the U.S. Proceeding. An ad hoc committee
of bondhplders (the “Bondholders Committee™) has also been organized.

3. On Jamuary 14, 2009, the U.S. Debtors’ ultimate corporate parent NNC,
NNTI’s direct corporate parent NNL (together with NNC and their affiliates, including the U.S.
Debtors, “Nortel™), and certain of their Canadian affiliates (collectively, the “Canadian
Debtors™)? filed an application with the Ontario Superior Court of Justice (the “Canadian Court”)
under the Companies’ Creditors Arrangement Act (Canada) (the “CCAA”), seeking relief from
their creditors (collectively, the “Canadian Proceedings™). The Canadian Debtors have obtained
an initial order of the Canadian Court (as amended and restated, the “Canadian Order”), under
which, inter alia: (a) the Canadian Debtors have been determined to be entitled to relief under
the CCAA; (b) Emst & Young Inc. has been appointed as monitor (the “Monitor”) of the
Canadian Debtors, with the rights, powers, duties and limitations upon liabilities set forth in the
CCAA and the Canadian Order; and (c) a stay of proceedings in respect of the Canadian Debtors
has been granted.

4, The Monitor filed petitions and obtained an order in the U.S. Court
granting recognition of the Canadian Proceedings under chapter 15 of the Bankruptcy Code (the
“Chapter 15 Proceedings™). NNI also filed an application and obtained an order in the Canadian
Court pursuant to section 18.6 of the CCAA recognizing the U.S. Proceedings as “foreign
proceedings” in Canada and giving effect to the automatic stay thereunder in Canada. None of
the U.S. Debtors or Canadian Debtors are applicants in both the U.S. Proceedings and Canadian

- Proceedings.

2 The Canadian Debtors include the following entities: NNC, NNL, Nortel Networks Technology Corporation,
Nortel Networks Global Corporation and Nortel Networks International Corporation.

3



s. For convenience, (a) the U.S. Debtors and the Canadian Debtors shall be
referred to herein collectively as the “Debtors,” (b) the U.S. Proceedings and the Canadian
Proceedings shall be referred to herein collectively as the “Insolvency Proceedings,” and (c) the
U.S. Court and the Canadian Court shall be referred to herein collectively as the “Courts”, and
each individually as a “Court.”

B. Purpose and Goals

6. Though full and separate plenary proceedings are pending in the United
States for the U.S. Debtors and in Canada for the Canadian Debtors, the implementation of
administrative procedures and cross-border guidelines is both necessary and desirable to
coordinate certain activities in the Insolvency Proceedings, protect the rights of parties thereto,
ensure the maintenance of the Courts’ respective independent jurisdiction and give effect to the
doctrines of comity. Accordingly, this Protocol has been developed to promote the following
mutually desirable goals and objectives in the Insolvency Ptpceedings:

a harmonize and coordinate activities in the Insolvency Proceedings before
the Courts;

b. promote the orderly and efficient administration of the Insolvency
Proceedings to, among other things, maximize the efficiency of the
Insolvency Proceedings, reduce the costs associated therewith and avoid
duplication of effort;

c. honor the independence and integrity of the Courts and other courts and
tribunals of the United States and Canada, respectively;

d. promote international cooperation and respect for comity among the
Courts, the Debtors, the Creditors Committee, the Estate Representatives
(which include the Chapter 11 Representatives and the Canadian
Representatives as such terms are defined below) and other creditors and
interested parties in the Insolvency Proceedings;

e. facilitate the fair, open and efficient administration of the Insolvency
Proceedings for the benefit of all of the Debtors’ creditors and other
interested parties, wherever located; and



f. implement a framework of general principles to address basic
administrative issues arising out of the cross-border nature of the
Insolvency Proceedings.

As the Insolvency Proceedings progress, the Courts may also jointly determine that other cross-
border matters that may arise in the Insolvency Proceedings should be dealt with under and in
accordance with the principles of this Protocol. Subject to th_e provisions of this Protocol,
including, without limitation, those included in paragraph 15 hereof, where an issue is to be
addressed only to one Court, in rendering a determination in any cross-border matter, such Court
may: (a)to ti:e extent practical or advisable, consult with the other Court; and (b) in its sole
discretion and bearing in mind the principles of comity, either (i) render a binding decision after
such consultation; (ii) defer to the determination of the other Court by transferring the matter, in

whole or in part to the other Court; or (iii) seek a joint hearing of both Courts.

C. Comity and Independence of the Courts
7. The approval and implementation of this Protocol shall not divest nor

diminish the U.S. Court’s and the Canadian Court’s respective independent jurisdiction over the
subject matter of the U.S. Proceedings and the Canadian Proceedings, respectively. By
approving and implementing this Protocol, neither the U.S. Court, the Canadian Court, the
Debtors nor any creditors or interested parties shall be deemed to have approved or engaged in
any infringement on the sovereignty of the United States of America or Canada.

8. The U.S. Court shall have sole and exclusive jurisdiction and power over
the conduct of the U.S. Proceedings and the hearing and determination of matters arising in the
U.S. Proceedings. The Canadian Court shall have sole and eiclusive jurisdiction and power over
the conduct (;f the Canadian Proceedings and the hearing and determination of matters arising in

the Canadian Proceedings.



9.

In accordance with the principles of comity and independence recognized

herein, nothing contained herein shall be construed to:

a.

increase, decrease or otherwise modify the independence, sovereignty or
jurisdiction of the U.S. Court, the Canadian Court or any other court or
tribunal in the United States or Canada, including the ability of any such
court or tribunal to provide appropriate relief on an ex parte or “limited
notice” basis to the extent permitted under applicable law;

require the U.S. Court to take any action that is inconsistent with its
obligations under the laws of the United States;

require the Canadian Court to take any action that is inconsistent with its
obligations under the laws of Canada;

require the Debtors, the Creditors Committee, the Estate Representatives
or the U.S. Trustee to take any action or refrain from taking any action that
would result in a breach of any duty imposed on them by any applicable
law;

authorize any action that requires the specific approval of one or both of
the Courts under the Bankruptcy Code or the CCAA after appropriate
notice and a hearing (except to the extent that such action is specifically
described in this Protocol); or

preclude the Debtors, the Creditors Committee, the Monitor, the U.S.
Trustee, any creditor or other interested party from asserting such party’s
substantive rights under the applicable laws of the United States, Canada
or any other relevant jurisdiction including, without limitation, the rights
of parties in interest to appeal from the decisions taken by one or both of
the Courts.

10. The Debtors, the Creditors Committee, the Estate Representatives and their

respective employees, members, agents and professionals shall respect and comply with the

independent, non-delegable duties imposed upon them, if any, by the Bankruptcy Code, the

CCAA, the Canadian Order and other applicable laws.

D.

Cooperation
11.

To assist in the efficient administration of the Insolvency Proceedings and

in recognizing that the U.S. Debtors and Canadian Debtors may be creditors of the others’



estates, the Debtors and their respective Estate Repmentéﬁv&c shall, where appropriate: (a)
cooperate with each other in connection with actions taken in both the U.S. Court and the
Canadian Court and (b) take any other appropriate steps to coordinate the administration of the
Insolvency Proceedings for the benefit of the Debtors’ respective estates.

12. To harmonize and coordinate the administration of the Insolvency
Proceedings, the U.S. Court and the Canadian Court each may coordinate activities and consider
whether it is appropriate to defer to the judgment of the other Court. In furtherance of the
foregoing:

a. The U.S. Court and the Canadian Court may communicate with one
another, with or without counsel present, with respect to any procedural
matter relating to the Insolvency Proceedings.

b. Where the issue of the proper jurisdiction of either Court to determine an
issue is raised by an interested party in either of the Insolvency
Proceedings with respect to a motion or application filed in either Court,
the Court before which such motion or application was initially filed may
contact the other Court to determine an appropriate process by which the
issue of jurisdiction will be determined; which process shall be subject to
submissions by the Debtors, the Creditors Committee, the Monitor, the
Bondholders Committee (collectively the “Core Parties”), the U.S. Trustee
and any interested party prior to a determination on the issue of
jurisdiction being made by either Court.

c. The Courts may, but are not obligated to, coordinate activities in the
Insolvency Proceedings such that the subject matter of any particular
action, suit, request, application, contested matter or other proceeding is
determined in a single Court. '

d. The U.S. Court and the Canadian Court may conduct joint hearings (each
a “Joint Hearing™) with respect to any cross-border matter or the
interpretation or implementation of this Protocol where both the U.S.
Court and the Canadian Court consider such a Joint Hearing to be
necessary or advisable, or as otherwise provided herein, to, among other
things, facilitate or coordinate proper and efficient conduct of the
Insolvency Proceedings or the resolution of any particular issue in the
Insolvency Proceedings. With respect to any Joint Hearing, unless
otherwise ordered, the following procedures will be followed:



@

(iii)

@)

)

(1)

A telephone or video link shall be established so that both the U.S.
Court and the Canadian Court shall be able to simultaneously hear
and/or view the proceedings in the other Court.

Submissions or applications by any party that are or become the
subject of a Joint Hearing (collectively, ‘Pleadings™) shall be made
or filed initially only to the Court in which such party is appearing
and seeking relief. Promptly after the scheduling of any Joint
Hearing, the party submitting such Pleadings to one Court shall file
courtesy copies with the other Court. In any event, Pleadings
seeking relief from both Courts shall be filed in advance of the
Joint Hearing with both Courts.

Any party intending to rely on any written evidentiary materials in
support of a submission to the U.S. Court or the Canadian Court in
connection with any Joint Hearing (collectively, “Evidentiary
Materials”) shall file or otherwise submit such materials to both
Courts in advance of the Joint Hearing. To the fullest extent
possible, the Evidentiary Materials filed in each Court shall be
identical and shall be consistent with the procedural and
evidentiary rules and requirements of each Court.

If a party has not previously appeared in or attorned or does not
wish to attorn to the jurisdiction of a Court, it shall be entitled to
file Pleadings or Evidentiary Materials in connection with the Joint
Hearing without, by the mere act of such filings, being deemed to
have appeared in or attorned to the jurisdiction of such Court in
which such material is filed, so long as such party does not request
any affirmative relief from such Court.

The Judge of the U.S. Court and the Justice of the Canadian Court
who will preside over the Joint Hearing shall be entitled to
communicate with each other in advance of any Joint Hearing,
with or without counsel being present, (1) to establish guidelines
for the orderly submission of Pleadings, Evidentiary Materials and
other papers and for the rendering of decisions by the Courts; and
(2) to address any related procedural, administrative or preliminary
matters.

The Judge of the U.S. Court and the Justice of the Canadian Court,
shall be entitled to communicate with each other during or after
any joint hearing, with or without counsel present, for the purposes
of (1) determining whether consistent rulings can be made by both
Courts; (2) coordinating the terms upon of the Courts’ respective
rulings; and (3) addressing any other procedural or administrative
mafters.



13. Notwithstanding the terms of the paragraph 12 above, this Protocol
recognizes that the U.S. Court and the Canadian Court are independent courts. Accordingly,
although the Courts will seek to cooperate and coordinate with each other in good faith, each of
" the Courts shall be entitled at all times to exercise its independent jurisdiction and authority with
respect to: (a) the conduct of the parties appearing in matters presented to such Court; and (b)
matters presented to such Court, including, without limitation, the right to determine if matters
are properly before such Court.

14. Where one Court has jurisdiction over a matter which requires the
application of the law of the jurisdiction of the other Court, such Court may, without limitation,
hear expert evidence of such law or, subject to paragraph 15 herein, seek the written advice and
direction of the other Court which advice may in the discretion of the receiving Court, be made
available to parties in interest.

15.  Notwithstanding anything to the contrary herein contained, to the extent
any motion is filed or relief is sought (collectively, “Requested Relief”) in either Court relating
to: (i) the proposed sale of assets for gross proceeds in excess of U.S. $30 million and where at
least one U.S. Debtor and one Canadian Debtor are parties to the related sale agreement or that
involves assets owned by at least one U.S. Debtor and one Canadian Debtor; (ii) any motion to
allocate sale proceeds which are in the aggregate more than U.S. $30 million and where at least
one U.S. Debtor and one Canadian Debtor are parties to the related sale agreement or that
involves assets owned by at least one U.S. Debtor and one Canadian Debtor; (jii) matters relating
to the advanced pricing agreement involving both the United States and Canadian taxing
authorities; (iv) matters regarding transfer pricing methodology relating to an obligation for the

transfer of goods and services between one or more U.S. Debtors and one or more Canadian



Debtors; (v) any matter relating to alleged fraudulent conveyance or preference claims in excess
of U.S. $30 million and which may have a material impact on both one or more U.S. Debtors and
one or more Canadian Debtors; (vi) matters relating to any proposal or approval of a disclosure
statement, information circular, plan of reorganization or plan of compromise and arrangements
in either the U.S. Proceedings or the Canadian Proceedings; (vii) any motion to appoint a Trustee
or Examiner in the U.S. Proceedings, any motion to convert the U.S. Proceedings to a Chapter 7
proceeding, any motion to appoint a Receiver in the Canadian Proceedings, or any motion to
convert the Canadian Proceedings to a bankruptcy or proposal proceeding under the Bankruptcy
and Insolvency Act (Canada); (viii) any motion to substantively consolidate the Debtors’ estates;
(ix) matters impacting the material tax attributes of the U.S. Debtors, including the net operating
losses of the U.S. Debtors in any prior fiscal year; (x) any motion to amend the terms of any of
the Debtors’ registered pension plans the effect of which would increase the liability of any
Debtor thereunder; (xi) any motion to assume, ratify, reject, repudiate, modify or assign
executory contracts having a material impact on the assets, operations, obligations, rights,
property or business of both the U.S. and Canadian estates and accounting for annual gross
revenue in excess of U.S. $30 million (“Material Contracts™); (xii) any motion seeking relief
from the automatic stay in the U.S. Proceedings and/or the stay of proceedings in the Canadian
Proceedings (1) involving any Material Contract or (2) to pursue actions having a material
impact on the assets, operations, obligations, rights, property or business of at least one U.S.
Debtor and one Canadian Debtor and involving damages in excess of U.S. $30 million; (xiii) any
motion seeking to create or extend any program, plan, proposal or scheme relating to or
authorizing payments to employees where the consideration relates to non-ordinary course

incentive performance, retention, severance, termination or such like payments; and (xiv) any

10



motion regarding any program, plan proposal, scheme or similar course of action related to the

wind-down of one or more of the Debtors’ businesses;

Then the following procedures shall be followed:

a.

unless otherwise consented to by the Core Parties, any and all documents,
other than any Monitor’s report related to the Requested Relief, shall be
filed (as applicable) and served on the Core Parties on not less than seven
days notice prior to the proposed hearing date for such Requested Relief in
the Court of the forum country where the party seeking the Requested
Relief intends the Requested Relief to be heard; provided, however, that to
the extent the Requested Relief is necessary to avoid irreparable harm to
the Debtors and/or the Debtors’ bankruptcy estates, as may be determined
by the Court of the forum country where the Requested Relief is being
sought or such Court otherwise determines, such documents related to the
Requested Relief shall be served on the Core Parties on such reasonable
notice as such Court may determine;

upon notice of such Requested Relief being provided to the Core Parties,
each of the Core Parties will have not less than two business days from
receipt of such notice (or such shorter period as the Court of the forum
country where the Requested Relief is being sought shall determine, as set
forth in paragraph 15(a) herein) to request, in writing, that the filing party
seek a Joint Hearing for the Requested Relief;

if the filing party agrees to seek a Joint Hearing, the Requested Relief shali
be heard at a Joint Hearing conducted by the Courts in accordance with
the procedures set forth in paragraph 12 herein; and

if the filing party does not agree to seek a Joint Hearing, the party seeking
to have the Requested Relief heard at a Joint Hearing may file a notice of
Joint Hearing dispute in both the Court of the forum country and the Court
of the non-forum country and serve notice thereof on the remaining Core
Parties, whereupon the respective Courts of the forum country and the
non-forum country may consult with one another in accordance with
paragraphs 6 and 12 hereof, in order to determine whether a Joint Hearing
is necessary or may otherwise consult with the Core Parties prior to any
party proceeding with the underlying Requested Relief in the original
proposed forum country.

E. Reéogg’tion of Stays of Proceedings

- 16.

The Canadian Court hereby recognizes the validity of the stay of

proceedings and actions against the U.S. Debtors and their property under section 362 of the
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Bankruptcy Code (the “U.S. Stay”). In implementing the terms of this paragraph, the Canadian
Court may consult with the U.S. Court regarding: (i) the interpretation, extent, scope and
applicability of the U.S. Stay and any orders of the U.S. Court modifying or granting relief from
the U.S. Stay; and (ii) the enforcement of the U.S. Stay in Canada.

17. The U.S. Court hereby recognizes the validity of the stay of proceedings
and actions against the Canadian Debtors and their property under the Canadian Order (the
“Canadian Stay”). In implementing the terms of this paragraph, the U.S. Court may consult with
the Canadian Court regarding: (i) the interpretation, extent, scope and applicability of the
Canadian Stay and any orders of the Canadian Court modifying or granting relief from the
Canadian Stay; and (ii) the enforcement of the Canadian Stay in the United States.

18.  Nothing contained herem shall affect or limit the Debtors’ or other
parties’ rights to assert the applicability or nonapplicability of the U.S. Stay or the Canadian Stay
to any particular proceeding, property, asset, activity or other matter, wherever pending or
located. Subject to paragraph 15, herein, motions brought respecting the application of the stay
of proceedings with respect to assets or operations of the Canadian Debtors shall be heard and
determined by the Canadian Court. Subject to paragraph 15 herein, motions brought respecting
the application of the stay of proceedings with respect to assets or operations of the U.S. Debtors

shall be heard and determined by the U.S. Court.

F. Rights to Appear and Be Heard
19. The Debtors, the Core Parties, and any other committee that may be

appointed by the U.S. Trustee, and the professionals and advisors for each of the foregoing, shall
have the right and standing: (i) to appear and to be heard in either the U.S. Court or Canadian
Court in the U.S. Proceedings or Canadian Proceedings, respectively, to the same extent as

creditors and other interested parties domiciled in the forum country, subject to any local rules or
12



regulations generally applicable to all parties appearing in the forum; and (ii) to file notices of
appearance or other papers with the clerk of the U.S. Court or the Canadian Court in respect of
the U.S. Proceedings or Canadian Proceedings, respectively; provided, however, that any
appearance or filing may subject a creditor or interested party to the jurisdiction of the Court in
which the appearance or filing occurs; provided further, that an appearance by the Creditors

| Committee in the Canadian Proceedings shall not form a basis for personal jurisdiction in
Canada over the members of the Creditors Committee. Notwithstanding the foregoing, and in
accordance. with the policies set forth above, including, inter alia, paragraph 12 above; (i) the
Canadian Court shall have jurisdiction over the Chapter 11 Representatives (as defined below)
solely with respect to the particular matters as to which the Chapter 11 Representatives appear
before the Canadian Court; and (ii) the U.S. Court shall have jurisdiction over the Canadian
Representatives (as defined below) solely with respect to the particular matters as to which the
Canadian Representatives appear before the U.S. Court.

20. In connection with any matter in the Canadian Proceedings in which the
Creditors Coinmittee seeks to become involved and which would otherwise require thé Creditors
Committee to execute a confidentiality agreement, the Creditors Committee, its individual
mermbers and professionals shall not be required to execute confidentiality agreements but
instead the Creditors Committee and its members shall be bound by the confidentiality
provisions contained in the Creditors Committee bylaws, and the Creditors Committee’s
professionals shall be bound by the terms of the confidentiality agreement with the Debtors dated
February 2, 2009.

G.  Claims Protocol

21. The Debtors anticipate that it will be necessary to implement a specific

claims protocol to address, among other things and without limitation, the timing, process,
13 | '



jurisdiction and applicable governing law to be applied to the resolution of intercompany claims
filed by the Debtors’ creditors in the Canadian Proceedings and the U.S. Proceedings. In such
event, and in recognition of the inherent complexities of the inter-company claims that may be
asserted in the Insolvency Proceedings, the Debtors shall use commercially reasonable efforts to
negotiate a specific claims protocol, in form and substance satisfactory to the Debtors, the
Monitor, and the Creditors Committee, which protocol shall be submitted to the Canadian Court
and the U.S. Court for approval. In the event that the Debtors fail to reach agreement among
such parties, the Debtors shall file a motion in both the Canadian Court and the U.S. Court
seeking approval of such claims protocol as the Debtors shall determine to be in the best interest
of the Debtors and their creditors.
H. Retention and Compensation of Estate Representative and Professionals

22, The Monitor, its officers, directors, employees, counsel and agents,
wherever located, (collectively the “Monitor Parties”) and any other estate representatives
appointed in the Canadian Proceedings (collectively, the “Canadian Representatives”) shall
(subject to paragraph 19) be subject to the sole and exclusive jurisdiction of the Canadian Court
with respect to all matters, including: (2) the Canadian Representatives’ tenure in office; (b) the
retention and compensation of the Canadian Representatives; (c) the Canadian Representatives’
liability, if any, to any person or entity, including the Canadian Debtors and any third parties, in
connection with the Insolvency Proceedings; and (d) the hearing and determination of any other
matters relating to the Canadian Representatives arising in the Canadian Proceedings under the
CCAA or other applicable Canadian law. The Canadian Representatives shall not be required to
seek approval of their retention in the U.S. Court for services rendered to the Debtors.
Additionally, the Canadian Representatives: (a) shall be compensated for their services to the

Canadian Debtors solely in accordance with the CCAA, the Canadian Order and other applicable
14



Canadian law or orders of the Canadian Court; and (b) shall not be required to seek approval of
their compensation in the U.S Court.

23. The Monitor Parties shall be entitled to the same protections and
immunities in the United States as those granted to them under the CCAA and the Canadian
Order. In particular, except as otherwise provided in any subsequent order entered in the
Canadian Proceedings, the Monitor Parties shall incur no liability or obligations as a result of the
Canadian Order, the appointment of the Monitor, the carrying out of its duties or the provisions
of the CCAA and the Canadian Order by the Monitor Parties, except any such liability arising
from actions of the Monitor Parties constituting gross negligence or willful misconduct.

24, Any estate representative appointed in the U.S. Proceedings, including
without limitation any examiners or trustees appointed in accordance with section 1104 of the
Bankruptcy Code (collectively, the “Chapter 11 Representatives™) shall (subject to paragraph 19)
be subject to the sole and exclusive jurisdiction of the U.S. Court with respect to all matters,
including: (a) the Chapter 11 Representatives’ tenure in office; (b) the retention and
compensation of the Chapter 11 Representatives; () the Chapter 11 Representatives’ liability, if
any, to any person or entity, including the U.S. Debtors and any third parties, in connection with
the I_nsolvency Proceedings; and (d) the hearing and determination of any other matters relating
to the Chapter 11 Representatives arising in the U.S. Proceedings under the Bankruptcy Code or
other applicable laws of the United States. The Chapter 11 Representatives shall not be required
to seek approval of their retention in the Canadian Court and (a) shall be compensated for their
services to the U.S. Debtors solely in accordance with the Bankruptcy Code and other applicable

laws of the United States or orders of the U.S. Court; and (b) shall not be required to seek
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approval of their compensation for services performed for the U.S. Debtors in the Canadian
Court.

25. Any professionals (i) retained by and being compensated solely by, or (ii)
being compensated solely by, the Canadian Débtors including in each case, without limitation,

counsel and financial advisors (collectively, the “Canadian Professionals”), shall be subject to

the sole and exclusive jurisdiction of the Canadian Court. Such Canadian Professionals: (a)
shall be subject to the procedures and standards for retention and compensation applicable in the
Canadian Court under the CCAA, thé Canadian Order and any pther applicable Canadian law or
orders of the Canadian Court with respect to services performed on behalf of the Canadian
Debtors; and (b) shall not be required to seek approval of their retention or compensation in the
U.S. Court.

26. Any professionals (i) retained by, or (ii) being compensated by, the U.S.
Debtors including in each case, without limitation, counsel and financial advisors (collectively,

the “U.S. Professionals”) shall be subject to the sole and exclusive jurisdiction of the U.S. Court.

Such U.S. Professionals: (a) shall be subject to the procedures and standards for retention and
compensation applicable in the U.S. Court under the Bankruptcy Code and any other applicable
laws of the United States or orders of the U.S. Court; and (b) shall not be required to seek
approval of their retention or compensation in the Canadian Court. -

27. Subject to paragraph 19 herein, any professional retained by the Creditors
Committee, including in each case, without limitation, counsel and financial advisors
(collectively, the “Committee Professionals”) shall be subject to the sole and exclusive
jurisdiction of the U.S. Court. Such Committee Professionals: (a) shall be subject to the

procedures and standards for retention and compensation applicable in the U.S. Court under the
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Bankruptcy Code and any other applicable laws of the United States or orders of the U.S. Court;
and (b) shall not be required to seek approval of their retention or compensation in the Caﬁadian
Court or any other court.
I Notice

28. Notice of any motion, application or other Pleading or paper (collectively

the “Court Documents”) filed in one or both of the Insolvency Proceedings involving or relating

to matters addressed by this Protocol and notice of any related hearings or other proceedings
shall be given by appropriate means (including, where circumstances warrant, by courier,
telecopier or other electronic forms of communication) to the following: (a) all creditors and
interested parties, in accordance with the practice of the jurisdiction where the papers are filed or
the proceedings are to occur; and (b) to the extent not otherwise entitled to receive notice under
clause (a) of this sentence, counsel to the Debtors; the U.S. Trustee; the Monitor; the Creditors
Committee; the Bondholders Committee and any other statutory committees appointed in the
Insolvency Proceedings and such other parties as may be designated by either of the Courts from
time to time. Notice in accordance with this paragraph shall be given by the party otherwise
responsible for effecting notice in the jurisdiction where the underlying papers are filed or the
proceedings are to occur. In addition to the foregoing, upon request, the U.S. Debtors or the
Canadian Debtors shall provide the U.S. Court or the Canadian Court, as the case may be, with
copies of any orders, decisions, opinions or similar papers issued by the other Court in the
Insolvency Proceedings.

29, When any cross;border issues or matters addressed by this Protocol are to
be addressed before a Court, notices shall be provided in the manner and to the parties referred to

in paragraph 28 above.
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J. Effectiveness; Modification

30. This Protocol shall become effective only upon its approval by both the
U.S. Court and the Canadian Court.

31. This Protocol may not be supplemented, modified, terminated, or
replaced in any manner except upon the approval of both the U.S. Court and the Canadian Court
after notice and a hearing. Notice of any legal proceeding to supplement, modify, terminate or
replace this Protocol shall be given in accordance with the notice provisions set forth above.

K. Procedure for Resolving Disputes Under this Protocol

32. Disputes relating to the terms, intent or application of this Protocol may
be addressed by interested parties to the U.S. Court, the Canadian Court or both Courts upon
notice in accordance with the notice provisions outlined in paragraph 28 above. In renderinga
determination in any such dispute, the Court to which the issue is addressed: (a) shall consult
with the other Court; and (b) may, in its sole and exclusive discretion, either: (i) render a binding
decision after such consultation; (ii) defer to the determination of the other Court by transferring
the matter, in whole or in part, to such other Court; or (iii) seek a Joint Hearing of both Courts in
accordance with paragraph 12 above. Notwithstanding the foregoing, in making'a determination
under this paragraph, each Court shall give due consideration to the independence, comity and
inherent jurisdiction of the other Court established under existing law.

33. In implementing the terms of this Protocol, the U.S. Court and the
Canadian Court may, in their sole, rwpective discretion, provide advice or guidance to each
other with respect to legal issues in accordance with the following procedures:

a. the U.S. Court or the Canadian Court, as applicable, may determine that
such advice or guidance is appropriate under the circumstances;

b. the Court issuing such advice or guidance shall provide it to the non-
issuing Court in writing;
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c. copies of such written advice or guidance shall be served by the applicable
Court in accordance with paragraph 28 hereof;

d. the Courts may jointly decide to invite the Debtors, the Creditors
Commiftee, the Estate Representatives, the U.S. Trustee and any other
affected or interested party to make submissions to the appropriate Court
in response to or in connection with any written advice or guidance
received from the other Court; and

e. for clarity, the provisions of this paragraph shall not be construed to

restrict the ability of either Court to confer as provided in paragraph 12
above whenever it deems it appropriate to do so.

L.  Preservation of Rights
34.  Except as specifically provided herein, neither the terms of this Protocol

nor any actions taken under the terms of this Protocol shall: (a) prejudice or affect the powers,
rights, claims and defenses of the Debtors and their estates, thé Creditors Committee, the Estate
Representatives, th(_s U.S. Trustee or any of the Debtors’ creditors under applicable law,
including, without limitation, the Bankruptcy Code the CCAA, and the orders of the Courts; or
(b) preclude or prejudice the rights of any person to assert or pursue such person’s substantive

rights against any other person under the applicable laws of Canada or the United States.

19



I\SLEYO91 IOLSDO0A

jueorjddy oy 10§ S10Ame]
0€6€-91Z (91¥) xeq

WOod NNEeusIAATISO@Welst ([rewy
LT€T91Z 91y PL
CSELOPHONST WE)S JoJIuudf

I0@R0JW :[rewy
0L8-91Z (91#) ‘1L
AC6TLT #ONST 0] OLIBIA

wodneus

VISIIT #0081 A8 ydrndg

BpRUE) ‘YZT [SIN NO ‘0ju03i0],
008¢€ oNng ‘1ans Aeg 00T
IOMO], YINOS ‘ezeld Jued [eA0y
SIONIONOS pue siv)sLreq

dT1 LINVNTI AATEDO

VYA@IO TVILINI
ILVISTY ANV AAGNTNVAITHL

OJUOIO, 18 PIOUSUIOD SWIP3aad01d

LST'T
TVIDYAWINOD - ADLLSAL 0 LINO0D YO AdNS
OIYVINO

e TAANTNYV SV 9€-D " ‘6861 *D°SH LoV
INTWIONVEEY SHOLIATYD STINVIWOD THL A0 9°81 NOLLOAS YAANN NOLLVOI'TddV
(. srueoyddy,, oq1) OLAWAH «V» AINATHIS NO GALSI'T STINVIINOD
TEL OL LDAISTI HLIM ‘TIVMVTIA 40 LOTILSIA THL Y04 LIN0D ADLANDINVE
SALVLS ALINNA AHL NI NIIVL SONIGIAO0Hd NIVLYHED 40 YALLVIN AHL NI ANV
. QAANTINV SV “9€-D *d ‘S861
1S6L-TD-60 "ON 3[4 1no) S LIV INTWIDONVHAY SYOLIATED ,STINVAWOD THL 40 9'81 °S 40 YALLVIN HHL NI



TAB 15



be a Lime copy of

(L ”
%un-‘n i :_ <

s.
e
s ... 2Y....day of /

nti

. heseby cenity hi

(5 wiginal ...

¥

@

I

FTROOCR ML UiNER T QA - HUVLUOU LV ral <4 vu L '\)_O e r.wz

IN TEE COURT OF QUEEN'S BENCH OF ALBERTA
: JUDICIAL CENTRE OF CALGARY

IN THE MATTER OF THE COMPANIES' CREDITORS ARRANGEMENT ACT,
. RS.C. 1985, ¢.C.36
£ T AND IN THE MATTER OF THE BUSIVESS CORPORATIONS ACT
h :é (4LBERTA4) S A 1981, ¢c. B-15, as ameénded, Section 185
I: 'S}
2 5 AND IN THE MATTER OF CANADIAN ATRLINES CORPCRATION
1e%

aud CANADIAN AIRLINES INTERNATIONAL LTD.

BEFORE THE HONOURABLE Y Atthe Courtouse, in the City of Calgary,
)
CEIEF JUSTICE W.X. MOORE ) in the Province of Alberts, on Friday,
)
IN CHAMBERS ) the 24th day of March, 2000,
ORDER

UPON the ex parte applicaton of CANADIAN AIRLINES CORPORATION 204

CANADIAN AIRLINES INTERNATIONAL LTD. (the "Petititners”) for advice and directions

and related relief in connection with 2 Ptoposed arrangement under the Companies* Credirors
Arrangement Act, RS.C. 1985, ¢.C-36 between the Peritiogers and certain of their creditors;

AND UPON READING the Pe&ﬁonandtheAﬁdavitofDoug]asA. Carty swom on
Nhrch24,2000,andthc£xbi’nitsthm,aﬂﬁledhemin;

AND UPON BEARING the submissions of counse] for the Peritioners counsel for the
proposed Monitog, counsel for Air Canada and coupse! for the Senjor Secured Nowcholders;

IT IS HERFBY ORDERED THAT-
1.

The Petitioners are companies to which the Comparies' Creditors Arrangememt Act,
R.S.C. 1985, c.C-36 #pplies.
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2 TtheﬁﬁonemshallﬁIEWhhﬁﬁsCOmtwitbinthiﬂy(SO)daysofthedareofﬂxisOrdera

' Plan of Arrangement between the Petitioners and one or more classes of their secured and
@ vmsecared credisors and aircraft operating lessors (the "Plag™).

3. The Pettioners sball, subject to the direcdons of this Court, provide notice t0, and call
meeth:gsof,ﬂleiraﬁededsecmedandmmmedcm:ﬁmts,forﬂ:eplrposeof
considering and voting on the Plan.

STAY OF PROCEEDING

4 Undl the 30° day from the daze of this Order or such later date zs this Court may by
subsequent order direct (the "Stay Terminaton Date™), the Petirionsrs shall remain in
possession and control of their assets, property and wdertaking and shall comtinue
carry on their business in the normal course.

5. Until the Stay Termination Date or further order of whis Court and subjest to the other
"provisions of this Order:

(@  Any and all proceedings, including without limitation extra-judicial proceedings,
enforcetient processes, or other remedies, taken or that may be taken by any of
the Petitioners’ ereditors, customers, suppliers, lessors (including, withomt
limitation, lessors of real propexty and aircraft), temamts, co-tenants, govermments
or amy patiom, Proviuce, siate or municipality or agy other emmty exercising
executive, legislative, judicial, regulatory or administrative finetops of or
peztzinbgmgwemmeutin&nadaorelsewhmandmycnrporaﬁonorodm
entity owned or controfled by or which is the agenz of gy of the foregoing,
Kamited partness, co-venturers, partners or by any other person (refersuee to
"person® in this Order imcludes, without bmstation, corporations, firms.
partnerships, trade unions, employes associations, syndicates and any person,

- party or entity whatsoever) agaimst or in respect of the Petirioners or @y of the
Petitioners' property, assets and undertaiing, wheresoever located, whether held
by the Pedtioners directly or indirectly, as principal or nomines, beneficially or
Othmvisaasthecasemaybe,andwh:the:pmnmtothe&mb@zqmd '
Insolvency Act, RS.C. 1985, cB-3 (the "BIA"), the Woding-Up ond
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Restrucnaing dct, RS.C. 1985, ¢W-9 or otherwise, shall be stayed and
suspended;

and further and withour limiting the generality of the foregoing:

®

©

@

(¢)

All further proceedings in any action, suit or proceeding agzinst the Petitioners,
thzirms,pmpmyandtmdmmkhg,sbanbesayedandmnﬁned;

No suit, action, arbitration or other proceeding shall be proceeded with or
commenced by creditors, suppliers or any other parties wWhatsoever against the
Pettioners, therr assets, property and underaking;

Aﬂpcrsnusucmjoinedandms&ainedﬁomreaﬁzinguponorenforchagbycom

procsedings, private seizure or otherwise agy security of any nafure or description
held by thar persca on the property, assets and undertaking of the Petitioners or
from otherwise seizing or retaining possession of any propety, assets and
undertaking of the Petidoners;

Subject to section 18.1 of the CCAA_ no person shall exercise any right of set-off
with respect to any accounrs with the Petitioners, or any combinarion of accoumts
in relatien to amounts due or accruing due in respect of or arising from any
indebtedness or obligation of the Petitioners and, withowr Lmitation to the
foregoing, all persops holding funds or other property whatsoever received from
the Petitioncrs, whether iq the nanwe of a deposit, trust, secarity, credit or .
owse,a:ehetebydirechcdbmainninsuchfundsorothﬂrpropminﬂ:e

same state as they exist as ofd:edatehcrmfandholdthcsamc,pmdhgﬁm
order of this Court or the written consent of the Petitioners as to the disposition of
suchﬁmdsorotherpmpcny,pmvidedthmthepaﬁﬁ to the Internarional Air
Transport Association ("IATA™ sponsored Bank Settlement Plans =g Airiine
Reporting Corporation and other chagzels for payment of passenger revenue may
continuetosetoffamotmsintheﬁlaﬂaﬁonofmimncesinthcordinary
course, and provided further that the Royal Bank of Canada may set off amouats

owed under the operating line of credit for Canadian. |
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All persons, including, without limitarion, all employees and union officials or
Tepresentatives, are enjoined and resmained from implementing, enforcing of
imposing any form of job action, decision, ruling or award resuiting from auy
Process, grievance ar arbifration pursuant to the provisions of any collestive
agiesmem with e Petitionsrs or pursuant to the Canada Labowr Code or other
similar legislarion, provided thar such employess or other persons arc entitled to
mlt!a:e,cnnhnmorpmwegnevzmes,arbmanwsorsxmﬂarpmceedmgs short of
exforcement;

All persons, being parties to agreements with the Petitioners relaring w0 the sale or
lease of zircraft, parts or other equipment or personalty of any descriprion
whatsoever (inchuding without limitation computer software and hardware, office
equpment, ground equipment 2ud aircraft maintenance equipmen), are hereby
restrained from imterfering with or talking possession or conwol of amy such
aircraft, parts, equipment or persopalty in the possession or coumrol of the
Petiticners;

All persons, including without limitation, employees, insuragce agents, brokers,
acivisors, registrants or salespersons, having access to formation or documents
refating to the business of the Petitioners are reszained from removing or using
any such informarion or documents from the property of the Petitioners, except as
necessary for the ordinary course of business of the Petitioners, or from
terminating any existng agreements or arrangements, writen or oral, conceming
the transmission, use, processing or disuibution of such information or
docuomentation:

All persons being parties to agreements or arrangements for the pooling or
consignment of aircraft engines and perts, whether IATA pooling agreements,
individual pooling or consignment agreements or otherwise, are hereby restrained
from termymating, suspending, modifying, cancelling or otherwise interferine with
such pooling or consigrment agreements or arrangemerrs and the Petitioners’
rights thereunder, notwithstanding any provisions im such ag:eemens or -
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arrangements to the contrary, provided that the Petitioners shall otherwise abide
by such agreements or arrangemeénts in respect of pooling requests made after the
date of this Order, indudingmakingpaymeminmdancewi&ﬁcpaymcm
terms thereof

Subject to section 11.1 of the CCAA, all persons beine party to fuel consortia
agresments Cr agredments or arrangements for hedging the price of, or forward
pmchasing,ﬁelmhﬂebyrcsta&ned&umminzﬁng,suspendhg,modiﬁfhg,
canceling or otherwise interfering with such bedging agreements or arangemsnts,
notwithstznding agy provisions i such agreements or amrangements w the
commy, provided that the Petitioners shall otherwise abide by such agresments
or arrangerments afier the dare of this Order, including maKins payment in
accordance With the payment texms thereof:

All persons are enjoined and restrained from disarbing ar otherwise Interfering
with the use, occupation or possession by the Pethioners, of any premises leased,
subleased or occupied by the Petitioners and landlords of premises lessed or
subleased by the Pedticners are hereby specifically restrained fom eXercising any
right to terminate any lease or sublesse to which the Petitoners are a patty,
whether by notice of termination or otherwise, accelerate or otherwise increase
rent due under a lease with the Petitioners whether by reason of defemit, initiation
of these proceedings or similar evenrs, interfere with the quiet possession of real
property by the Pctitioners, exercise any right of distrain, take possession of any
prezuises leased to the Petitioners (unless those premises have been ahandoned by
the Petitioners), interfere with the removal of inventory, chattels and equipmoent
from premises leased by the Petitioners or hinder in any way the use and
emjoyment of the property by the Petitioners provided that the Petitioners pay
occupaﬁonrent,bmnotarrems,fmthepen'odcommendnga:thedzteoftbis
Order, 2t the contractual rent stipulsted for such premises.

All persons having rights umder the tenms of any conmacts, agreerments, leases,
licences or other arrangements whatsoever with the Petitioners, whether written or |
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oral, whether the Petitioners are acting as principal ot nomines, for the supply, use
or parchase of goods, services or otherwise, are enjowed and reswained, unless
othmiccageedmwﬁﬁngby:hePeﬁone:S,ﬁommlemﬁng,mrminaﬁm,
a:spmding,modifying,mding,assigningmothmn&seimmmsuch
supply or use of goods and services and with such contracts, agresments, licenses,
leases or other arrangements and mnst continue w6 perform and observe the terms
and conditions contained in such contracts, agreements, licenses, leases or other
agreements, notwithstaading xry provisions contained in such agresments to the
contrary, provided that, for those pardes not affected by the moratorivm wader the
Plan, the Petitioners shall pay the prices or charges incumred under such
agresmems (excluding any premivm or wereased price resulting from these
proceedings or the fnancial condition of the Pedtioners), for goods, setvices or
other consideration provided after the date of this Order, when the same become
due in accordapce with existing payment terms (or in accordance with such
Payment s as may be otherwise agreed by the Petitioners from time 1o time);

All persons, and withour restricting the generality of the foregoirg, all aurhorities
(including without limitarion ail airport autherities, NAV Carada and other sir
navigarion service providers), AMR Corporation, The Sabre Group Holdings, Ine.
and their subsidiaries and affiliares, provisioners, urilies (including without
Imitaztion suppliers of oil, gas, water, heat, electricity, telephone, telefax service,
internet services, and suppliers of similar services or equipment), wavel agents,
tour operators, general sales agents, landlords, lessors, suppliers of goods and
services (focluding computer software acd herdware, aircraft parts, aircraft
maintepance, informaron techoology and sopport and telecommmications
tecimology and support, ground hemdling services, ground kandling equipment
and maintenance, fuel, catering, office supplies and equipment, accounting,
feservarions, employee uniforms, crew accommodations, ground tragsportation
and meals and commissary), pursuant to any agreement Or amangement, wrilmen, or
oral, to the Pefitiopers are enjoined and reswained from Terminzming,
diSGDnﬁutﬁng.tuttingofforintmferinginanywaywithaﬂsuchsupplyzndj
service To the Petitioners without the written consent of the Pettoners, provided
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that the Petitioners siall pay the prices or charges incurred wnder such agreements
or arangements (excluding any premium or increased price resniting from, these
procesdings or the finagcjal condition of the Petitioners), for all such supply aud
service provided after the date of this Order;

All persons party to any contracts of insurance or indemmity are enjoined and
restrained from terminafing, saspending, modifying, determining or canceling
such conwacts, notwithstanding any provisions conrained in such policies to the
contrary, withowt the prior written consent of the Peridoncrs provided thar the
Petitioner or Petitioners concerned pay all premiums or other ameowmits for the
period commencing at the date of this Order pursnznt to such contracts;

All credit card issuers are enjoined and reswained from canceling or otherwise
terminaling any agresments with respect to credit cards and from stopping,
withhoiding, redirecting or otherwise inferfering with in any way any payments to
any of the Petifioners, provided that the Pewtioners shall make all payments, if
m,ﬂpﬁomﬁﬂoiheram:equiredof&xmhaccordznse with such
agreements after the date of this Order, when the same become due;

All persons involved in the collection and distribution of monies in conrection
with passenger and air cargo operations (including withour limirstion travei
agents, IOUr Operators, gensral sales agents, air carriers, persons involved with the
IATA 2nd all persons who zre members of or associated with [ATA) aze enjoined
and restrained from suspending any of the Petitioners from membership tn IATA, :
or any other air camier or travel organization or from stopping, withholding,
redirecting or otherwise interfering with in any way any payments payable to any
of the Petidoners whether pursuant o Bank Semlement Plans, Airdine Reporting
Carperation axrangements or otherwise, provided that the Petitioners shall make
all paymemts required of them in accordancs with the terms of such plens,

arrangements and agrecments, after the date of this Order, when the same become
dne;
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All aidine carriers and all persons who are members of TATA or who are partes
to Bapnk Seitlement Plans, Airdine Reporting Corporétion o ¢ther similar
arrangements and all zirline carriers, travel agents, wour operators, general sales
agents and other persons Wwho are parties to codeshare, frequent flyer, interline,
marketing, advertising, alliance, parmer, charter, corporate sales, custemer,
agency, cargo handling, currency hedging and similar agreements are enjoined
and reswained from termimating, repudiating. taking default action umder, or
otherwise imerfering with any and all Multilateral Interiime Traffic Agresments,
codeshare, frequent flyer, interlive, marketing, adverising, ailiance, partner,
chartér, ¢érporte sales, customer, agency, cargo handling, cmrency hedging or
simnilar agresments 1o which any of the Petitioners are partes, o:.:':om swopping,
withholding, redirecting or otherwise mrerfering wirh in any way any payments 1©
any of the Petitioners whether through the IATA Clearing House or otherwise and
henouring codeshare arrangements, frequent fiyer programs, mterfine, marketing,
advertising, alliance, parmer, charter, corporate sales, customer, agency, cargo
hapdling, currency hedging and other similar agreements with the Peunoness,
notwithstanding any provisions to the contrary, provided that the Petioness shall

make all payments required in accordance with such agreements when the same
become due after the date of this Order.

6. Notwithstanding paragraph 3 of this Order, nothing in this Order shall affect any aircraft
leases or other agreements betwesn 2 Petitioner and Air Canada Capital Lid. 2nd any
arrcraft so leased shall be deemed to be umaffected by this proceeding.

EFFECT OF ORDER

7.

From 12:01 o'clock am. (Calgary time) on the daze of this Order, to the dme of the
granting of this Order, any act or action taken or potice given by any of the Petitioners'
creditors or other persons, in furtherance of thelr rights w commmence or contivue
realization or take or enforce any other step or remedy, will be deemed not to have been
taken or given as the case may be, subject w0 the rghe of such persons to forther apply to
this Court in respect of such step, act, action or notice given and provided that the
foregoing shall not apply  prevent agy creditor who, during such period, effected any
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regicrations with, respect 0 security grantad prior to the date of this Order or who
obtained third party consents in relation thereto.

o the event that the Pettiogers become bankrupr or a receiver within the meaning of
section 243(2) of the BIA is appointed in respect of the Petitioners, the period betwesn
the date of this Order and the dats on which the stay of procesdings provided for under
the terms of this Order or furher Order of this Court is ended shall not be counted in
determining the 30 day period referred to in section 81.1(2) of the BIA.

- OBLIGATIONS

9.

During the period of the stay imposed by this Order and subject to the other provisions of
this Ordez, no creditor of, or other person who bas dealt or may deal wirh, the Petitioners

shall be vnder any obhgation after the date of this Order to enter im0 new agreements or
‘obligations except that:

(@  any person who has provided policies of insurance or indemmity ar the request of
the Petitoners shall be required to continue or to renew such policies of insuxance
or indernmities following the date of this Order provided that the Petitoners make
payment of the preqiums on the usual commerctal terms (as if these proceedings
bad not been commenced) and otherwise comply with the provisions of such
policies; and

(b) any person (incinding without limitation AMR Corporation, The Sabre Group '
Holdings, Inc. and their subsidiaries and affiliates) who bas supplied goods and/or
services 10 the Periioners essentisl to the air carrier operations of the Petiioners
shall be required to contimme or to renew any contracts of agreements or otherwise
continue the arrangement for the provision of such supply or serviee, provided
that the Petitioners comply with the usual or common comumercjzl terms charged
by such person to others for the same or similar supplies or services a2od, in auy
event, terms no more cnerous than that entered into befors these proceedings had
been commenced for such supplies and servicss. |
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OYAL BANK OF CANADA

10.

11.

12.

13.

The Petitioners are hereby authorized and empowered fo borrow, repay and rebomow
from Royal Bank of Canada (the "CCAA Lender) by wayg of cash advances, issuances of
letters of credit, ot other means, such amoums from time to time as the Petitioners way
wnﬂ@mmdsmblemmmwmmmomﬂmy
time of $145,000,000.00, subsrantially on the tenms and copditons set forth in the credix
agreemyent between the Petitioner Capadian Ajrines International Ll ("CAIL") and the
CCAA Lender, made as of Apdl 27, 1994, as smended, (fhe "Credit Agreement’)
referred to 1 the AfSidavit of Douglas A. Carty sworn an Mzreh 24, 2000, and ave hereby
authardzed and directed to perform all their obligations thereunder and under the
Jocuments delivered pursuant thereto. )

The Petitioness shall aot grant, #ud 20 further approvel of the Court will be given to the
granting of, security interests, liens, mortgages, charges or other encumbrancss ovér Ay

.ofthepmpcrty,aSSESOrunderlzldng ofCAEthatmkinpﬂamw,orpmpassuwi&z,

the secugty held by the CCAA Lender, unless the Pedtioners obuwin the prior writien
consent of the CCAA Lender.

The Petitioners shall continne to pay all imterest, fess, recoverzble expenses ané other
Similar amouats owing to tae CCAA Lender vnder the Credit Agreement, OF owing to e
CCAA Lender with respect to the operation of the bank accounts of the Petitioners or the
provision of other banking services, and the CCAA Lender may de%it such amounts from
the Petitioners’ bank accoums fom tme to Tme.

The claims of the CCAA Lender wmder the Credit Agreement aud the documents
delivaedpmmantth:rctoshallnotbecompmmisedoraﬂangﬁpmsmﬁo or otherwise
besubjecttomephnﬁmmgememtcbeﬁledhthsepmc&ding%butunﬁlothex’W'lse
o:dﬂedmeexmiseofmymmedicsofmeCCAALcmiuagainﬂthePeﬁﬁonﬂsaﬁsing
umder the Credit Agrecment and the documnents delivered pursuan: thereto shall be
mhjedm&myommiseproﬁdedferpmammthis&derexceptfon

(2) TheCCAALmddsrighttomﬁlsctomakeadvancsmCAﬂ.atanyﬁme :
without prior notice;
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®) !heCCAALcndez‘sﬁgimtodebitbankaccomascommpla:edbypngmph
12 of this Order, orinﬂxeordina:ycomseofpmﬁdingbankingservic&stoth:
Pettioners; and

() the CCAA Lender's exercise of any right t domand payment, accelerate or give

other notices under the Credit Agreemenr and the documents delivered pursuant
thegeto.

C G ON BUSINESS

14,

Dzningthspeﬁodofthestzyimposedbyﬂ:isO:daandexoeptasomerwisepmvidedh
this Order or as this Court may in the fiture authorize or direct, the Petrieners shall carry
on their business in the ordinary course, and:

(@  May continue to enter mto contracts with other persons and acquire goods and
services necessary or desirable to continue % opérats their air carrier and related
businesses;

(b) May conrinue To direct investments in respect of auy pension funds and perform
all other obligations in cognection therewith and t maks payments with respect
to the same;

() May terminams, suspend or camcel such confracts, agreements, leases of
conditional sale agresments (nchuding reslty, zircrafi and other equipment),
liceases or other arrangements either i accordance with the terms of such -
mangememsoromexwiseasmePeﬁﬁonexsdeemadvisablcand,whmﬂ:mm '
penalties or financial obligations arising upon termination suspension Or
capeellation or where such tenmination, suspension or cancellation is mot in
accordance with such contract or other arrangements, the Petitioners shall make
provision for any consequences thereof in the Plan;

(@  Sball not, other than in accordance with existing agreements binding on the
Petitiopers and in the ordinary course of busimess or pursuit o e other
provisions of this Order, sell, dispose of, convey, tansfer, release, discharge, -
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assign, worlgage, pledge, encumber, alter or permit to be removed from thelr
possession any of their assets in any way whatsoever, provided thar nothing
herein shall restrict the Petitioners from the conduct of their business in the
ordinsry course or from the sale to Air Canada of CAIL's rights in connection
with its Vancouver-Narite route for an aggregate suxn of $16 million, o froms the
sale or lease or other disposition of assets pursuant 1o existung agresmerts or
the ordipary course of business provided thar the proceeds of the disposition of
assets do not exceed 35 million in aggregaie and provided thar any disposition
shall, unless otharwise agreed, be subject to the texms of auy secrity affecting
such assets;

Shall continue to operate, maintain, inspect, service, repair and overhaul all
atreraf}, engines and patts, whether for themselves or for third parties, and all of
the equipment and facilides In the possassicn of the Petitioners, in the ordinary
course of therr business and in accordance with accepted airline industry
standards and practics;

Shall not declare, pay or set aside any dividends or other disgibutions with, respect
to isued shares;

Shall not issue or offer any additional shares or any optons, warrants or rights
purchase any shares of the Pefitioners;

Shall not emter jaro apy new maierial conmfract, comumitment, agreement of .
trapsaction or incur any debts, commimmems or obligarions, other tham In the
ordinary course of business or as otherwise provided in this Order;

Shall not make any payments to any of their creditors (secured, unsecwred o
otherwise), including any payment for interest, fees or similar charges, in respect
of any debrts, Liabilities or other obligations whatsoever incorred up to the date of
this Order, except thar the Petiioners during the period of stay are hereby
anthorized at their discretion 0 make payment of cermin oblisztions, whether
mearred before or after the date of this Order, as follows:
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all wages, benefits, vacation pay, severance pay and other amounts due or
accTuing due to employees of the Petitioners and all souwrce deductions and
contribudons Iy, connestion with su¢h employess;

all accounts of legal, accownting, znd all other advisors and consulizers
advising the Petitioners i eormostion with the preparation. of the Plan, or
generally to advise the Petiomers in commecticn with poésible
restrucnring, refinancing, or recapitalization;

all ticket refinds, travel agent commissions, interline, codeshare, frequant
fiyer and similar obligations with other airlines;

all zmounts doe by the Petitiomers under any oredit card amangement
(including, without Bmitation, American Express, MasterCard, Diger's
Club and Visa);

all insmance premivms and finaocing arengements for insurance
premivms;

amoumts payable under Bank Settlement Plams, Airline Reporting
Corporation and semilar arrangemerns;

all accounss of or for the Monitor and its advisors and consultants;

all claims of Capadian and foreign govermmems in respect of the .
Petrioners, including without limftation, sales tax, £¢0ds &nd services tax, .
tznspomﬁbnm,andcusmms and excise rax;

payments of principal and interest, interest only, lease payments, costs.
fees, cxpenses or charges to creditors and lessors in accordance with the
Plan as outlined m the Affidavit of Douglas A. Casty or as later modified
or ameunded;

all amounts owing to real estate lessars;
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(xi)  all amounts reasonably necessacy for the preservation of the property or
undertaking of the Petitioners;

(i) allamounts owing for goods and sérvices supplied to the Petrioners;

(xiif) amounts normally paid or wansfearred between the Peritjoners and between
the Petitioners and their respective subsidiaries in the ordinary course of
business or existing practice; and

(xiv) any other amounts provided for by the provisions of the Plan or by the
texms of this Order.

For grestcr certsinty, the Petifioners are entified to make payment of such
obligations incmred before the date of this Order where the amangements
conrinue on usual or customary commercial terms byt are not obligzred w make
pzymc:ﬂWhneamhoﬁ;ctpcrsonsseekmhnposemnmsuingenttc:msthm
previously imposed on Canadian or on others generally.

The Petitioners are anthorized to maintzin or continue o maintain the existing segregated
trust accounts or irusts in respect of source deductions in connection with wages paid or

payable including unemployment imsurance premivems, meome tax withboldings and
Canzda Pension contritnations and in respect of GST.

The Petitioners are z liberty 0 retain and employ and make payment to Such 2gents,
servamts, solicitors and other advisars and cosultants as they deem reasopably pecessary '
or desirable in the ordinary course of their business and for the purpose of carrying out
the terms of this Order and for the implementation of the Plan

R

PrcewaterhouseCoopers Inc. {the "Monitor” or "PwC") Is hereby appointed as an officer
of this Court % moiter the business and affairs of the Petitionets with the powers and
obligations and for the purposes hereafler set forth wntil further Order of this Court and
the Petitioners, their shareholders, officers, directors, employess, servants, ag:ﬁ:s and -
representatives and all other persons, firms or corporations baving notice of this Order
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shall cooperate fully with the Monitor in the exercise of its power and discharge of its
obligations. Withour limiting the generality of the foregoing, the foregoing partes shall
provide the Monitor with such access: 1o the Petitioners’ books, docmments, contrasts,
pmrecords,assetsandpmmixswthzhfonmreqlﬁ:esmzxndseispommd
perform it obligarions tnder this Order.

The Montwor shall, unefl fitrther Order of this Cowrt

@
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assist the Peritioners in the developruens and implementation of the Plans

assist the Peridoners in negotiations with creditors and with the bolding and

zd:mmstenng of any creditors’ and/or shareholders’ mesring for votg on the

Plan;

inquire imwo and report to creditors, at of frior 1 anmy meetings 20 comsider the
Plan, upon the fmancial condidon, projected cash-fiow and prospects of ke
Peritioners including, without Jimitation:

()  provide creditors in 2 timely fashion with the details of any sale of the
property of the Petiioners which in the opiniop of the Moniter is

Significant, to the extent that information is made available to the Moritor;
and

(@)  notify the editors if the Monitor ascertains that there has been a matenal
adverse change in the Petitiomers projectsd cash fiow or finencial -
circumstances;

be at libery o engage legal counsel, in the evemt the Monitor requires

independent legal advice and ergage such other advisors or agents as the Monitor

deems advisable or necessary respecting the exercise of its powers or perfornance
of 1ts oblizations under ths Order;

be at liberty to retain and utilize the services of emftjes relared w the Monitor as
may bBe nécessary to perform its duties hereunder;
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20.

21.

B R e

® IepcxttotbisComtasmsMoniwrdeemsappmp:imorasthisCom directs, in
mpectofthc?lan,ormysuchmamsrdemmmthsepmceedingsnnd

@ pa-fcmsuchotherduﬁaasarerequiradbyﬁﬁs Order or further Order of tis
Court.

TheMonﬁoriSamhodzedmproﬁdeaﬂmmdpuﬁamdndingbmmtﬁmiﬂdm
meaﬂ:ﬁadiwmwithismpmoramofthcﬂm The Monitor shall lncw

mﬁaﬁiyasarsuhofmyreponandasment:hmitmymkepmwtﬁs
Qzrdes.

The Monitor shafl provide any creditor of the Petitioners with information provided by
the Petitioners in response to reasonable requests for information made in writng by such
creditor addressed 0 the Moniter, upon giving prior WIiten notice of such request and
the proposed response to the Petitoners. The Manitor shall not bave any responsibility
orﬁabﬂhywﬁhmpmmmeinfomaﬁondissemmbyitpmsmmﬁﬁs paragraph.
In the case of information that the Monitor has been advised by any of the Peddoners s

confidensial, the Monitor shall not provide such information to creditors mnless otherwise
directed by this Coust

The Monitor is not empowered to teke possession of the property of the Petitionsrs or ©
managemyofthe&busincsscsoraﬁaﬁsandshaﬂnotbyﬂﬂﬁlﬁngirs obligetions
hereunder, be desmed to bave taken and maintained possession or confrol of such
pnpeny,oranypa:tthereof,andshaumtoccupyanypremjsa except I such
Srcumstances as the Monitor deemms necessary.- |

The Monitor shall not be lable for amy act, omission, obligation or purchasc of the
Petitiogers or any act or omission as a result of the Monitor's appointment o the
fulflbment of its dutics in the carrying out of the provisions of this Order, save and except
for gross negligence or willful misconduct on irs pars, and o action, application or other
procesding shall be taken, made or contimued against the Monitor withouz the leave of
this Court st being obtained, and upon f.mtimaxdsrsecmg,assecmityforccsxs,thz |

solicitor and his own client costs of the Monifor in commection with any such action or
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proce=ding. The related entities referred % in such paragraph 18(e) of this Order shall
also be entitled to the protections, benefits and privileges of s paragraph, mzatis

@ ianis.

8. neappammoftheMomorshaﬂnotcommMm:wbeanemployerora

k guccessor employet or payor within the meanming of any legislation governing
employment or labour standards or pension benefits or health and safety or axy other
statte, regulation or rule of law or equity for any purpose whatsoever and, forther, the
Monitor shail be deemad 10t t be an owner or in possession, control, or management of
the Property of the Pentioners whether pussuant to any legislarion enacted for the
protection of the environment, the regulations therexmnder or auy other stanate, reguiation
or rale of law or equity under any federal, provincial or other jurisdiction for any purpose
whatsoever.

FEES OF MONITOR AND PETTTIONERS’ COUGNSEL

24.  The Monior, Canadian caunsel to the Monitor and Canadian ¢dunsel 1o the Petitiorers
and United States counsel to the Petidoners and the Moniror shall be paid their regsonabie

fees and disbursements (in the case of the Monitor, on the basis of 2 chartered accountant
and its own client and, in the case of such cowmisel on a solicttor and fus own client basis)

by the Petitioners and such fees shall be part of the costs of these procesdings. The
Pegtionets are hereby authorized and directed to pay the accounts of the Monitor,
Canadian counsel for the Monitor, Canadian counsel for the Petitioner, Bemnett Jones,

and United States counsel for the Petitioner and the Monitor, Skadden Arps Slate, -
Meagher and Flom (Minois) and Gelber, Gelber Ingersoll, Kievansky & Faris, on 2 bi-

_ weekly basis, and, in ad&mtion, the Petitioners are hereby awthorized w0 pay cach of the
Monitor and Capadian counsel to the Peritioners retairers in the amount of $250,000 and

to pay Skadden Arps Slate, Meagher and Flom (Ilinois) and Gelber, Geiber Ingersoll,
Klevansky & Faris retainers in the total amounnt of $300,000(U_S.), each to be held by the

recipient as security for payment of their fees and distursements cutstmding from tme to
tme.
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The fees and disbursements of the Monitor, inclueding the fess and disbursements of

Canadian counsel to the Monitor, shall be subject w0 the passing of accounts by this
Court.

The Monitor, Canadian counsel to the Moaitor, Canadian counsel to the Petitioners and
United States counsel 1o the Petitoners and the Monitor, as sacurity for their professional
feas and disbursements incmred in respect of these proceedings. the Plam and the
restructuring both before and afier the making of this Order, shail be entitied to the
benefit of and arc hereby gramted 2 charge against the Property in priority to any Leas,
charge, mortgages, excumbrances and security mterests, legal or equitzble, In favour of
the Petitioners, creditors or any Person.

NOTICES UNDER CCAA

27.

Notwithstanding section 11(5) of the CCAA and any other provision of this Order, the
Petitioners and the Monitor shall, within ten (10) business days of the dare of eniry of this
Ordey, send a copy of this Order 1o those ereditors with cleims in excess of $50,000 other

- then made creditors, employees or others not adversely affected by the Plan and inperested

parties directly affected by the Plan and to all partes filing a Notce of Appearance in
respect of this application and, if requested by them, to any other creditor or potential
creditor of the Petitioners. The Penmrioners and the Monitor are relieved of their
obligarions 10 give notice 1o any other person other than as provided herein.

SERVICE

28.

29.

Service of the Petrion for this Order and of the Affidavit of Douglas A. Carty are hereby
dispensed with

The Petitioners are at liberty to serve this Otder and, sebject to finther order of this Court,
any other orders in these proceedings, all ather proceedings, the Plan, any notices of
mectings and all other otices and to deliver the nformation cirenlar, proofs of claim,
proxies and disallowamess of claims by forwarding tmie copes dhereof by persomal
delivery to the address in this judictal distdct shown or the nodce gr notices of -

appearance filed and served on the Pedticners or, In the 2bsence of a notice of
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appearance, by prepaid ordinary meill, couder, pewsopal delivery or electromnic
transmission o the Petitioners’ creditors of ather persons at their addresses as last shown
mﬂ:crccmdsofth:Peﬁﬁone:sandanysu:hserviceornoﬁneshanbedmedgoodand
sufficient service. For the pupose of calculating the pericd of notice, apart from pexsonal
service eEected accarding to the Rules of Couwt, any service or natice effected by couxier,
pqsonddcﬁvaymdcctonicmmissionsmnbedeemedmberwdvedonthenm
business day following the date thereof, and amy service or notice effected by ordmary
mﬂlsbﬂbedemedwbermivedon&efommm&zyaﬂumﬂngincm
and the United States or on the seventh business day otherwise.

RECOGNITION

30.

31.

52.

This&dﬂ,andmyod:ﬂordmshmwepmceeding,shaﬂhz%ﬁlﬂfmeandeﬂ’eam
anprmhmandmuhoﬁamCamdamdasagmmpmomandcorpomﬁonsm_mm
whom it may otherwise be enforceable.

-'.l'his Court seeks and requests the aid, recogaition and comity of any cowrt, tfbunal,

adminismative body or similar authority, within axy provincs or termtory of Canada and
whether constinited under te laws of Canada or amy province or temitory, and of axy
court, uibupal, adminiswarive body or other awhority wharsoever in agy jurisdiction
ousside of Canada having effect on the Petitioners, including, without restricting the
genesality of the foregoing, any cowt, wibunal, administrative body or other authority m
Argentina, Aruba, Australia, Belgium, Brazil, Chile, Costa Rica, Cubs, Czech Republic,
Dominican Republic, El Salvador, Fiji, Finland, Germany, Guatemala, Hong Kong, India, :
Taly, Japen, Korea, Malaysia, Mexico, the Netheriands, New Zealand, Nicaragua,
Pauama, Peoples Republic of Chizna, Peru, Philippines, Portugal, Prerte Rico, Russian
Federadon, St. Lucia, Sweden, Taiwan, Thailand, Turks aud Caicos Isiands , Unked
Kingdom, the United States of America aud the Virgin Islands, to act in aid of and to be
complementary to this Court in carrying ow the terms of this Order.

The Moxitor shail be authorized as foreign representasive of the petitioners or either of
them to make application to the United States Bankruprey Court for relief pursuant 10
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section 304 of title 11 of the United States Bankruptcy Code, 11 U.S.C. §§ 101-1330, as
amended

APPLICATIONS

1

33.  Notwithstanding aqy other provision of this Order, any paaty is a liberty 1 make
application to this Court to vary or rescind this Order or for advice and directions or other
relief as may be required from time to tme, on seven (7} days notice to the Petitioners
and the Moniter and to any othér party which bas filed 2 notice of appearance in these
proceedings or which is nown o be imerested in ot afféected by the application, or on
such shorter pedod of notice as may be pecessary due W wgency,, as directed by this
Cowrt. '

“s V. VMooxz
CiCQBA

ENTERED this 24th day of

=E @

CLERK OF THE COURT
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IN THE COURT OF QUEEN'S BENCH
OF ALBERTA
JUDICIAL CENTRE OF CALGARY

IN THE MATTER OF THE COMPANIES'
CREDITORS ARRANGEMENT ACT, R.S.C.
1985, ¢.C36

AND IN THE MATTER OF THE

BUSINESS CORPORATIONS ACT

(ALBERT4) S.A. 1981, B-15, a5
" gamended, Section 185

AND IN THE MATTER OF CANADIAN
AIRLINES CORPORATION and CANADIAN
AJRLINES INTERNATIONAL LTD.

ORDER

BENNETT JONES
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Action No. 0901-13483

IN THE COURT OF QUEEN'S BENCH OF
ALBERTA
JUDICIAL DISTRICT OF CALGARY

IN THE MATTER OF THE COMPANIES'
CREDITORS ARRANGEMENT ACT, R.S.C. 1985,
c. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF
COMPROMISE OR ARRANGEMENT OF
TRIDENT EXPLORATION CORP., FORT

ENERGY CORP., FENERGY CORP., 981384
ALBERTA LTD., 981405 ALBERTA LTD., 981422
ALBERTA LTD., TRIDENT RESOURCES
CORP., TRIDENT CBM CORP., AURORA
ENERGY LLC., NEXGEN ENERGY CANADA,
INC. AND TRIDENT USA CORP.

BRIEF OF ARGUMENT OF THE PETITIONERS

FRASER MILNER CASGRAIN LLP
Barristers and Solicitors
15" Floor, Bankers Court
850 2" Street S.W.
Calgary, Alberta
T2P OR8

Solicitor: David W. Mann/Derek M. Pontin
Telephone: (403) 268-7097/6301
Facsimile: (403) 268-3100
File: 539728-1
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